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SIR THOMAS LITTLETON. 


T is perhaps one of the most curious co- 
incidences in the history of law, if coin- 
cidence it were, that Littleton should have 
set himself to write a treatise dealing with 
the incidents of feudalism at the very mo- 
ment when feudalism in England was wag- 
ing that internecine struggle, the Wars of 
the Roses, which ended in its practical ex- 
tinction. If Littleton had not compiled his 
invaluable work, the history, the law and 
the methods of feudalism would not have 
had for us that realism and vigor which 
they have come to possess under the hands 
of writers whose work in a great measure 
has been ancillary to the labors of the great 
lawyer who accomplished his magnum opus 
in the short interval between the epoch of 
modern Europe and the period of the mid- 
dle ages. One of the earliest productions 
of the printing press in England was the 
‘“‘Tenures” of Littleton, and there could be 
given no better instance of the irony of fate 
than that the agent that has, perhaps, more 
than any other, contributed to the character 
of modern civilization should have perpetu- 
ated as its earliest work the records of the 
society that it helped to destroy. 

Thomas Littleton was born at Frankley 
House, Frankley, in Worcestershire, in the 
year 1402, and was the eldest son of Thomas 
Westcote, of Westcote, near Barnstaple. 
With the exception of Thomas, the mem- 
bers of the family bore their father’s name 
of Westcote, despite the fact that their 
mother had contracted as a condition of her 
marriage that her inheritable issue should 
bear her name, de Littleton. 

“She,” says Sir Edward Coke, “being 
fair, and of a noble spirit, and having large 





possessions and inheritance from her ances- 
tors, de Littleton, and from her mother, the 
daughter and heir of Richard de Quarter- 
meins, and other of her ancestors (ready 
means in time to work her own desire), re- 
solved to continue the honor of her name 

. . and therefore prudently, whilst it was in 
her own power, provided by Westcote’s as- 
sent before marriage that her issue inheri- 
table should be called by the name of de 
Littleton.” 

This hint of the pride of the true feudal 
days is not without its historical value. The 
wife under such circumstances brought to 
her husband not only her love and her 
wealth, but endowed him also with a local 
habitation and a name. They lived on her 
property at Frankley, and her eldest son 
took her patronymic. Despite these ap- 
pearances to the contrary, her husband was 
also of gentle birth. The father of Eliza- 
beth de Littleton was Thomas de Littleton, 
Lord of the Manor of Frankley, and succes- 
sively esquire of the body to Richard II, 
Henry IV and Henry V. Elizabeth, who 
married Thomas Westcote, was the last of 
her race, and it was only natural that she 
should wish the name and ancient arms of 
her ancestors — argent a chevron between 
three escalop shells sable —to be borne by 
her eldest born. This bearer, through the 
female line, of an ancient feudal name was 
destined to write the epitaph and raise the 
monument of feudalism. The learned Cam- 
den thus writes of him: ‘‘ Thomas Littleton, 
alias Westcote, the famous lawyer to whose 
treatise of Tenures the students of the com- 
mon law are no less beholden than the civil- 
ians to ‘ Justinian’s Institutes.’” Of the early 
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life of this great judge we know little. We 
find that he was entered as a member of the 
Inner Temple. This does not imply that he 
was originally intended to practice as a law- 
yer, for we know on the authority of For- 
tescue and others that at that time “ it was 
the universal practice for the young nobility 
and gentry to be instructed in the originals 
and elements of the laws.” (Bl. Comm., 
vol. 1, p. 25.) It seems probable, there- 
fore, that having been sent to the Inner 
Temple in accordance with the educational 
custom of the period, he became enamored 
of the work that he found to his hand, and 
stayed to practice where he came to learn. 
This view is considerably supported by the 
fact that he, in early days, gave a learned 
reading at his Inn on the statute De Donis 
Conditionalibus, the manuscript of which is 
still extant. In 1445, we find that he was 
in practice as a pleader, and that at the 
same time, possibly owing to family in- 
fluence, he was occupying positions requir- 
ing legal knowledge in his own county, 
such as the Escheatorship of Worcester. 
In 1447 he was made acting sheriff of the 
county under the hereditary sheriff, the 
Earl of Warwick. He seems also to have 
been previously the steward of the court of 
Marshalsea of the king’s household. In 
1450 he was created recorder of Coventry, 
and in 1453 he proceeded to the important 
degree of serjeant-at-law, and on the 13th 
of May, 1455, he became king’s serjeant, 
and was appointed a justice of assize on the 
northern circuit. Before the death of 
Henry VI he obtained the office of steward 
of the Marshalsea Court. As a man who 
was, to some considerable extent, in touch 
with the court, it was impossible that he 
should have escaped from the social and 
political troubles of that terrible period. 
He seems, however, to have conducted his 
affairs with much astuteness, for we find 
that he was twice pardoned, and that on the 
accession of Edward IV, that monarch re- 
ceived him into great favor. In 1463-4 he 





attended the king’s progress through 
Gloucestershire; on the 27th of April, 
1466, he was made justice of the Common 
Pleas, and rode the Northamptonshire cir- 
cuit. On the 18th of April, 1475, he was 
made a Knight of the Bath—‘the same 
king, in the fifteenth year of his reign, with 
the prince and other nobles and gentlemen 
of ancient blood, honoured him with the 
Knighthood of the Bath.” This was an 
honor bestowed, probably, as much in rec- 
ognition of his gentle birth as of his labori- 
ous achievements in the field of law. He 
married Joan, widow of Sir Philip Chet- 
wynd of Ingestre, in Staffordshire, and 
daughter and co-heiress of Sir William 
Burley, ‘‘of Broomscroft Castle in the 
County of Salop,” the speaker of the 
House of Commons. This lady outlived 
her second husband, and died on the 22d 
of March, 1504-5, leaving by this marriage 
three sons (“ Sir William, Richard the law- 
yer, and Thomas”) and two daughters. 
The present noble families of Lyttleton and 
Hatherton are in direct descent from his 
marriage. Sir Thomas Littleton died at 
his own birthplace (at that Frankley which 
he had inherited from his mother), on the 
23d of August, 1481, full of age and honor, 
having fulfilled his mother’s ambition by the 
revival of her name and family, and the 
handing of it on to a remote and honorable 
posterity. 

“The body of our author,” says Coke, 
‘‘ig honorably interred in the cathedral 
church of Worcester, under a fair tomb of 
marble, with his statue or portraiture upon 
it.” This tomb is on the south side of the 
cathedral, but, unfortunately, the brass, with 
its portrait of the judge, has disappeared. 
At his parish of Frankley an image of the 
great lawyer, wearing the coif and the scar- 
let robes of his office, formerly existed, but 
has long since vanished, as has also the win- 
dow portrait of him in the parish church of 
Halesowen. The portrait by Cornelius 
Janssen, in the Inner Temple, is of an au- 
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thentic character, as the painter was fortu- 
nately familiar with the presentations at 
Frankley and Halesowen. An engraving 
of the Halesowen portrait is given in the 
2d edition (1619) of ‘*Coke’s Institutes,” 
part I. 

From the author we turn to his work. 
Coke tells us that it was not published till 
after the death both of the writer and his 
son Richard, the latter event taking place in 
1518. The reason given is, that it is not 
cited as an authority earlier than 1534, 
when Sir Anthony Fitzherbert cites it in his 
‘Natura Brevium,” and if it had been pub- 
lished earlier it would have been cited in the 
various reports and in St. Jermyn’s “ Doctor 
and Student.” Cole, therefore, thinks it 
was first printed about 1533. Modern re- 
searches into the history of printing have 
shown that Coke was in error in his attempt 
to date the first publication of “ Tenures.” It 
is clear from existing copies that the book was 
printed twice in London in the year 1528. 
Coke himself mentions an edition published 
‘‘at Roan, in France, by William de Tailier 
(for that it was written in French) ad in- 
stantiam Richardi Pinson.” Now this pub- 
lication was, though undated, from internal 
evidence very much earlier than 1533. In- 
deed, it is conjecturally placed as early as 
1495, and Pynson published about the same 
time another edition in London, still extant. 
There are, however, at least two earlier edi- 
tions than these. The earliest known edition 
is the undated one produced by J. Letton 
and William de Machlinia, which Dr. Mid- 
dleton, in “ His Account of Printing in Eng- 
land,” thinks was printed about 1481, or 
seven years after Caxton introduced the art 
into England. The colophon of this edition 
is as follows: “ Expliciunt Tenores novelli 
impresse per nos Jahem Letton et Williem 
de Machlinia in civitate Londonarium juxta 
exclesiam omnium sanctorum.” The writer 
of the article on Littleton in the “ National 
Dictionary of Biography,” thinks there is no 
data to support this conjecture. There is 





however, more evidence than might be ex- 
pected. The period when Letton and Mach- 
linia worked together is approximately 
known (Circa, 1481); the kind of type 
used in these early years is well known. 
‘The Chronicle of the Duchy of Nor- 
mandy,” dated 1487, and printed by Letton 
and Machlinia, gives us a still closer ap- 
proximation. We may, in fact, date the 
book as not earlier than 1481 and not later 
than 1483. The next early edition we get 
was printed by Machlinia alone when he 
was “living near Fleet Bridge.” The colo- 
phon is as follows: ‘ Expliciunt Tenores 
novelli impressi per me Wilhelmum de 
Machlinia in opulentissima civitate Lon- 
donarium juxta Pontem qui vulgaritar dici- 
tur Flete brigge.” It is less rudely printed, 
and abbreviations are more rare, and modern 
black letter is used. The vast usefulness of 
the “ Tenures” was at once recognized by 
the legal profession, and some twenty suc- 
cessive editions were published of the work 
during the sixteenth century. In more re- 
cent times many editions have been pro- 
duced including, of course, Sir Edward 
Coke’s monumental commentary on the 
work, published in 1628. It was not, how- 
ever, until 1841 that Mr. T. E. Tomlins 
printed an authoritative edition collated 
from the various manuscripts and printed 
texts. The earliest manuscript extant (now 
at Cambridge) seems to have been in circu- 
lation as early as 1480. A note on the first 
page states: ‘‘Iste liber emptus fuit in coe- 
meterio Sti Pauli, London, 27th die Julii, 
anno regis E. 4ti. 20mo. 1os. 6d.” In 
other words, this paper MS. was sold in St. 
Paul’s churchyard on the 27th of July. 
There is also a vellum MS. of the book at 
Cambridge. 

This treatise on Tenures was written by 
Littleton for the use of his son Richard, the 
lawyer (the ancestor of Lord Hatherton). 
It contains, we are told, “a full and clear 


-account of the several estates and tenures 


then known to English law, with their pecu- 
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liar incidents. Probably no legal treatise 
ever combined so much of the substance 
with so little of the show of learning, or so 
happily avoided pedantic formalism without 
forfeiting precision of statement” (Nat. Dict. 
Biog.). The book is to some slight extent 
based upon, or perhaps to speak more ac- 
curately, suggested by a short tract existing 
in Littleton’s time, entitled “Olde Tenures,” 
and another ancient document, ‘‘ The Cus- 
toms of Kent,” may have been used in the 
compilation of the treatise. Mr. Tomlins 
adds these two ancient tracts at the end of 





his authoritative text of Littleton’s work. 
Coke’s “Commentary on Littleton” was 
published in 1628, and has then 
passed through many editions, the most 
noteworthy being the thirteenth edition by 
Mr. Hargrave and Mr. Butler. The seven- 
teenth edition was produced, in 1817, by 
Mr. Butler. Coke’s is not the earliest com- 
mentary on the work. Mr. Henry Cary, in 
1829, published a commentary, the author 
of which is unknown, but which was cer- 
tainly produced before that of Sir Edward 
Coke.— Law Times. 


since 


THE HISTORIC CASE OF COKE V. BACON. 


HERE is an odd similarity between the 
rivalship of Aaron Burr and Alexan- 
der Hamilton and that of Bacon and Coke. 
Both with regard to American and English 
history, a legal reader cannot, when con- 
ning the life of Burr, separate him in memo- 
ry from Hamilton; nor in reading about 
Coke can he differentiate remembrances 
of him from those of Bacon. Burr was a 
Coke in chicanery, and Hamilton a Bacon 
in wisdom, as well as an author. Burr’s fall, 
like that of Coke, was fatal and ignominious. 
Bacon lives most through his ‘ Novum- 
Organum,” and his essays; and Hamilton’s 
fame rests greatly upon his contribution to 
the Federal Constitution — the Movum Or- 
ganum of the Republic—as well as his es- 
says collected in the volume entitled ‘‘ The 
Federalist.” 

But let us rest with consideration of the 
rivalship between Bacon and Coke, and their 
companion careers; for the closer these are 
placed in juxtaposition the greater interest 
attaches to the shortcomings of both as 
well as to their beneficial achievements. 





All which the legal reader will discover who 
shall put Lord Campbell’s sketches of Chief- 
Justice Coke in his one volume, and those 
of Lord Chancellor Bacon in the companion 








volume by that diffusive but painstaking 
author. 

As the letters B and C are alphabetical 
companions, Bacon and Coke were ever 
pari passu in life. They began the world 
together; the two together 
they fought for distinction, and were even 
as youths competitors in love. Both were 
devoured with insatiate lust for wealth and 
honors. Both gained the objects of their 
fiery desires ; and neither, it may be accurate- 
ly stated, found happiness in the acquisition, 
Both lives warningly teach the legal profes- 
sion how much there may co-exist of intel- 
lectual with the most glaring 
moral turpitude. And, oh, how both paid 
homage to virtue by, when in disgrace, seek- 
ing refuge in tranquil pursuits which unex- 
pectedly to themselves gave an immortality 
which they did not seek. 

How dramatically meet the brutality of 
Coke and the baseness of Bacon in the trial 
and fate of the gallant and unfortunate 
Essex. There was in public view the cruel 
arrogance and atrocious bearing toward the 
Earl from Coke; while behind the scenes 
Bacon was endeavoring to secure the con- 
viction of that Essex who had used his best 
efforts towards obtaining for Bacon the very 


were rivals; 


grandeur 
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office of attorney general that Coke ob- 
tained. It was partly hatred of Bacon for 
having sought that office, and partly hatred 
of Essex for having tried to aid Bacon and 
to disadvantage Coke, which united to nerve 
Coke in the prosecution of Essex. While 
at the same time at court Bacon was fur- 
tively, diplomatically aiding the conviction 
of his benefactor. Were there ever such 
contretemps of motives in human actions? 

We can bring to mind Coke at his cham- 
bers in Clifford’s Inn burning the midnight 


oil over legal studies, while Bacon did the | 


same in Gray’s Inn. Bacon had taken a 
degree at the University; Coke quitted it 
without fully qualifying for one. Bacon had 
genius plus plod. Coke had great plod 
minus genius. Coke, stony-hearted and 
stony-minded, loved neither pleasure nor 
poetry; but Bacon could combine love of 
all the Muses with his toil. To Coke, 
Spenser was practically a myth; but Bacon 
would linger over that poct’s “‘ Daphnaida.” 
One of Coke’s biographers has epigram- 
matically said: ‘ At the commencement 
of his career he resolutely foreswore friend- 
ships not convertible to cash; and he was 
blessed with none at its close.” Bacon 
sought friendships for their own sake, even 
if he betrayed them. Bacon could also 
taste the sweets of vengeance. 

In 1594, when the office of attorney 
general became vacant, both Bacon and 
Coke contended for it. The former was six 
years the younger and lost “because,” 
wrote Coke, “‘a precedent of so raw a youth 
being promoted to so great a place it was 
impossible to find.” Nevertheless, Coke 
could have made Bacon solicitor general ; 
who would have accepted the subsidiary 
post, but Coke refused to give it, and then 
it was Bacon swore vengeance. Four years 


later Coke lost his wife, and in a diary that | 


afterwards saw the public light he annotated 
her virtues much as he would have collected 
authorities for his reports. But before a 
third of the traditional year of mourning 














had expired Coke moved for and obtained 
a new trial in the court of Hymen by wed- 
ding widow Lady Hatton, niece-at-law of 
Lord Chancellor Hatton. She was twenty- 
six years Coke’s junior; but her youth and 
beauty were not his beckoners, for these lay 
in the fact that she had a large fortune, was 
Bacon’s cousin and had been sought by 
Bacon in marriage. Coke broke the law by 
a secret marriage, and the gossips said he 
did so fearing that public attention might 
direct Bacon to successful accomplishment 
of suit. The latter had his first revenge of 
Coke in that Madame Coke (for the hus- 
band had not yet been knighted) spurned 
his company and his dry pursuits, retained 
her widowed name of Lady Hatton and 
went to the Continent to live a life of pleas- 
ure. Coke on the rights and duties or 
institutes of marriage was therefore a vol- 
ume never written. 

Both Bacon and Coke became obsequious 
to her who was (whether ironically or not is 
a question for debating societies) called 
“Good Queen Bess,” but doubtless Coke 
best practiced on the Shakespearean line 
about ‘thrift following fawning.” When 
James succeeded to the crown Coke deep- 
ened obsequiousness and for a time believed 
in royal prerogative. The king continued 
him as attorney general, and made him Sir 
Edward. He who had badgered one favor- 
ite of Queen Elizabeth in her reign by a 
bullying prosecution, now in the reign of her 
successor was called upon to exhibit fresh 
arrogance and official brutality in the trial 
of Sir Walter Raleigh —if the word trial 
can be applied as understood in modern 


times. It was presided over by “that re- ° 


formed highwayman, Judge Popham, who 
made amends for the delinquencies of his 
youth by hanging every criminal within his 
reach.” Says another biographer of Coke, 
referring to his disgraceful bullying of the 
high-souled prisoner on the occasion: ‘So 
long as Coke could find payment for unclean 
work he betrayed no uneasy desire to wash 
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his fingers; for it was not until all hope of 
turning sycophancy to further account fled 
that Coke took up with patriotism.” Per- 
haps Dr. Sam Johnson was thinking of Coke 
when he made the often quoted remark 
that “ patriotism was the last refuge of a 
scoundrel.” 

The prosecution of Guy Fawkes and his 
associates afforded fresh opportunity for 
Attorney General Coke to insult defenseless 
—and at that time uncounseled — prisoners. 
How nobly pathetic was that interruption 
of Coke’s insults by conspirator Sir Everard 
Digby, when he exclaimed, “‘ I may deserve 
the vilest death, but I petition for some 
moderation of justice.” Coke answered by 
quoting from the Psalms, “ Let his wife be a 
widow, and his children vagabonds; let his 
posterity be destroyed and in the next gen- 
eration let his name be quite put out.” But 
the trial lords did not sympathize with 
Coke; for when Digby was convicted and 
pathetically added, “If I may but hear any 
of your lordships say you forgive me I shall 
go more cheerfully to the gallows,” one of 
them replied, “The Lord may forgive you 
as we do.” 

Coke had now earned and received chief 
justiceship of the court of common pleas, 
which rubbed his stubborn pride against the 
pedantic presumption of James. To sup- 
port prerogatives of royalty was very well 
for an attorney general; but when Coke 
became judge he had those of the bench to 
support. And when King James, thinking 
that constitution and law allowed him to 
personally try causes between Crown and 
loyal subjects, said rather pettishly to Coke, 
“By my soul, I have often heard it boasted 
that your English law” — James being 
Scotch could put some sarcasm into his 
tone as he made the _ reference — “ was 
founded upon reason, wherefore, have I not 
reason as well as you judges ?” 


Bacon, now become solicitor general, 


aimed to gain the attorney generalship ; and 
therefore successfully played the game of 





aiding to elevate Coke to the chief justice- 
ship of the kingdom and thereby giving to 
Attorney General Hobart the vacated com- 
mon pleas-ship and taking the latter’s place. 
Now Coke coveted the chancellorship; as 
did Bacon. James was minded to give it to 
Coke; when spake the genius of Bacon 
thus: “If your Majesty shall take my 
lord Coke, you will put an overruling nature 
in an overruling place ; and popular men are 
no sure mounters for your Majesty’s saddle.” 

Just then came into the court of King’s 
Bench a question of royal prerogative in an 


ecclesiastical matter. Attorney General 
Bacon advised prohibition; but Coke 
judicially denied the prerogative. Coke 


was now in Bacon’s trap, and, as history 
mentions, charges were “trumped up’”— 
the phrase quite appropriate in this con- 
nection which procured Coke to be suspend- 
ed from office. Next came full dismissal; 
and historic ‘‘ dejection and tears,’ Bacon 
working the wires. Coke was now a 
Humpty Dumpty; but Bacon had become 
lord chancellor. Coke was defeated but 
not dismayed. His wife had given him a 
daughter and Coke had planned to obtain 
court influence through her. The Duke of 
Buckingham was the power behind the 
throne, and his brother the baronet desired 
a rich wife. Coke had now added manor to 
manor in his acquisitions, and owned large 
realtys in London. Out of these he richly 
dowered his daughter, who became Lady 
Villiers, and relieved Buckingham of de- 
mands from his brother for moneys. There 
was a great wedding for Coke’s daughter at 
the royal palace of Hampton “ in the pres- 
ence of king and queen and all the chief 
nobility of England.” But Bacon was not a 
guest; because foreseeing what the alliance 
might accomplish for Coke he had endeav- 
ored by a counter intrigue to prevent the 
match. By way, doubtless, of a wedding 
gift, Buckingham procured Coke’s restora- 
tion to the Privy Council with a lord treas- 
urership — the gains of which Coke coveted 
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—in prospective. The Duke’s brother kept 
the dower, but not the bride —for like 
mother, like daughter — she eloped with Sir 
John Howard to foreign parts. - 

Bacon’s “ Novum Organum” was now 
awarding fame to its author and feeding 
Coke’senvy andhate. Anew Parliament being 
called, Coke —then three score and ten — 
successfully stood for a borough; but the 
lord treasurer vacancy passed him by 
through Baconish opposition. The Puritans 
were returned to the Commons largely, and 
Coke, “ rating” against his monarch’s party, 
placed himself in Parliament at the Puritan 
head. No longer a high churchman, he left 
Bacon to keep both the king’s seal and the 
king’s conscience; while he fed the nation’s 
discontent. When “supply” came up— 
that still-existing bugbear of every English 
ministry — Coke moved an amendment 
against the king’s prerogative in monopo- 
lies, which carried; and Coke as chairman 
of the committee personally took the report 
into the bar of the lords and placed it in 
Lord Chancellor Bacon’s hands. What a 
picture for a portrait painter as they faced 
each other! For rumors of bribe-taking by 
Bacon were already rife. These rumors 
nourished by Coke took shape in House 
of Commons charges against Bacon. Vain- 
ly the king by special message aimed to 
defeat them. With his own hand Coke 
drew impeachment and obtained its control 
as prosecutor. That case (really of Coke 
v. Bacon) is an historic cause célébre. Bacon 
feeling that no technicalities of defense (but 
Bacon’s apologists have found many) and 
that no palliations could obtain while 
Coke’s hands (almost palsied with hatred) 
held the scales of justice, pleaded guilty. 
But Bacon’s retirement to a scholastic seclu- 
sion, that enriched the literature of the ages 
ensuing his disgrace, did not give Coke the 
chancellorship; and now Coke’s revenge 
turned against the Crown. 

When fatuous James sent his famous 





message ‘desiring the Speaker to make 


known to the Commons that none therein 
shall henceforth presume to meddle with 
anything concerning Our Government or 
deep matters of State,” it was Coke who 
prepared and moved the Protestation that 
went on the journal book out of which the 
king’s own hand usurpingly tore the rebel- 
lious writing before he dissolved Parliament. 
As we have all read, Coke then was sent to 
the tower, and in Raleigh’s and Essex’s old 
“dungeon keep” could moralize over his 
former conduct toward them. But Charles, 
Prince of Wales, was Coke’s friend and 
obtained his release. In a short time the 
prince came to the throne, and called a new 
Parliament into which Coke entered from 
Coventry. <A wit of the period might have 
said, ‘At length the ex-chief justice has 
got out of Caqventry” —for that place, as 
now, was then a synonym for social exile. 
Again, Coke leading the Puritans, bothered 
the king (forgetting in his patriotism the 
recent generous intervention of Charles 
when prince) on a new supply bill. Charles, 
beaten in his “ faithful Commons” dissolved 
it, but was soon compelled to summon 
another. This time Coke won two seats, 
but of course sat for only one— Norfolk. 
In this Parliament Coke brought forward 
and carried resolutions that are as memor- 
able as Magna Charta in the annals of 
English constitutional history; comprising 
what readers of Hallam know as “the 
Petition of Right’ —the practical preface 
to the half century later Habeas Corpus. 
The lords refused it, at first, under the lead 
of Buckingham, upon whom it was now the 
gage for Coke to turn. The king had to 
yield and give assent; as well as to see 
popular bonfires burning in honor of the 
measure all down Whitehall Street; and 
tradition says that the statue of Charles 
that now confronts Cockspur Street in 
London was erected over the very site 
where the largest bonfire blazed. Had 
Charles’ soul been properly illumined then 
by the light of those popular blazes he 
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might never have puzzled historians by his 
remarkable last word on the scaffold to the 
priest — ‘‘ Remember.” 

The Petition of Right bears date with the 
eighth year of the Plymouth Colony; and 
it gave the coup de grace to Coke’s career, 
for he never resumed his seat in Parliament 
and died in 1634 aged four-score years and 
three. While Coke was fighting Charles, 
Bacon was composing apothegms and died 
without knowledge of the Petition of Right. 
Possibly Coke’s well-known contempt for 
science and literature of every kind was 
heightened by Bacon’s eminence therein. 
The Lord Chancellor had magnanimously 
— perhaps ostentatiously — presented Coke 
with a copy of the ‘‘ Novum Organum,” and 
beneath the autographic presentation Coke 
had ‘written :— 


‘« It deserves not to be read in schooles, 
But to be freighted in the Ship of Fooles.” 


To Coke Ben Jonson was a vagrant, 





money making, law and politics constituted 
the summa bona of life. As judge he was 
beyond all suspicion of chicanery and cor- 
ruption and: at least held that advantage 
over Bacon. 
of their careers will undoubtedly 
Lord Campbell’s verdict, ‘most men would 
than a Coke.” 
In the firmament of intellect Bacon was a 
sun, and Coke an inferior planet, the most 
conspicuous in shining after fell 
upon the earth. 

Among British lawyers the name of Coke 


In comparing the two, readers 
agree to 


rather have been a Bacon 


shadows 


is pronounced as zdem sonans Cooke; and 
accent on the name of Bacon falls on the 
last dissyllable to differentiate it from the 
national breakfast dish. Oddly, too, no Eng- 
lish lawyer ever refers to “ Lord” Coke, 
but always to “Sir Edward”; yet names 
Lord Bacon although there never was, tech- 
nically, such a Peer. 

Must not the moral of their lives be esti- 
mated by the character of the times in 


poetry and the drama foolishness ;_ while | which they together lived? 
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STYLE IN JUDICIAL OPINIONS. 


By HENRY 


T might be thought that style has very 
little to do with the value of a judicial 

opinion, even when the opinion is written 
down and reported; and many judges, es- 
pecially modern judges, seem to act upon 
this view. The learned magistrate, for ex- 
ample, who composed the paragraph which 
I am about to quote could hardly be ac- 
cused of wasting time upon the style of his 
opinions : — 

“‘The decision of the motion was postponed to 
the argument upon the merits, and upon that 
argument counsel for plaintiffs in error, clearly 
recognizing the necessity they were under of 
showing that the State court did give effect to 
the subsequent legislation, in order to show the 
existence of a Federal question, claimed that it 
appeared in the record that no judgment could 
have been given for the defendant in error in the 
court below without necessarily giving effect to 
some of the subsequent legislation, and they 
claimed that an examination of the whole record 
would show such fact, notwithstanding the state- 
ment contained in one of the opinions of the 
State court already alluded to.” 

It is a fact, almost an incredible fact, that 
this long and slovenly paragraph, which no 
human being could read without distress, 
emanated from the Supreme Court of the 
United States. It is not even clear, for 
in one part of it, somewhere about the 
middle, the omission of a comma would 
change the whole meaning of the sentence. 
It will be observed also that the word 
“claim” is twice misused in this one para- 
graph, in the sense of assert. The abuse 
of this word, which amounts to a literary 
vulgarity, is not uncommon in recent opin- 
ions of the Supreme Court. Thus we find 
in the same volume such sentences as the 
following: ‘It is claimed that the rights 
of the accused were disregarded in the 


C. MERWIN. 


I. 


proceedings.” “It is claimed that a sub- 
sequent statute, passed by the State, has 
impaired the obligations of the contract as 
claimed by the party.” “It is claimed by 
the plaintiffs that in any mixed community 
the reputation of belonging to the dominant 
race... is property.” ‘ The plaintiff states 
three propositions, each of which it claims 
is established by the evidence.” ‘The de- 
fendants claimed that the whole judgment 
of the State court was right,” etc. 

A long fight against this of 
“claim” has been waged by lovers of the 
English language, but now that the Supreme 
Court have gone over to the enemy perhaps 
the fight will have to be abandoned. I have 
seen a volume of Connecticut reports, pub- 
lished fifty or sixty years ago, which was 
once the property of Daniel Webster. The 
margin contains, as I remember, only one 
comment written by Mr. Webster, and that 
is placed against a passage in which the 
word “claim” is used in the wrong sense. 
“In the language of the present day,” wrote 
Mr. Webster, ‘‘ this word‘ claim’ means al- 
most everything.” If the Supreme Court 
had only stood by the purists, the fight 
might have been kept up for another fifty 
or one hundred years. The slovenly passage 
which I have quoted from a recent Supreme 
Court opinion might be supposed to be 
merely the accidental and exceptional lapse 
of a great man, were it not that other pas- 
sages as bad and even worse might easily be 
cited. I add the following specimens : — 


misuse 


“The foreman in this case bore no resem- 
blance in the importance and scope of his 
authority to that possessed by Murdock in the 
Woods case.” 


“In addition to the liability of the master for 





his neglect to perform these duties, there has 
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been laid upon him by some courts, a further 
liability for the negligence of one of his servants 
in charge of a separate department or branch of 
business, whereby another of his employees has 
been injured, even though the neglect was not of 
that character which the master owed in his 
capacity as master to the servant who was in- 
jured.” 

The errors and obscurity of these two 
passages are due to haste and carelessness, 
but the defects of the sentence which I am 
about to quote really seem to arise from a 
lack of education : — 


“What it [the Southern Pacific Railroad Com- 


pany] agreed to do was to let the Rock Island | 


into such use of the bridge and tracks as it did 
not need for its own purposes.” 

Here we have in one short sentence two 
faults of taste, — the use of the inelegant 
phrase “let into,” in the sense of permit, 
and the abbreviated designation of a rail- 
road company, as “the Rock Island,” — 
and one fault, in the last part of the sen- 
tence, in the employment of words, for it is 
impossible to speak of “needing” a use. 
I will add only one more illustration from 
the Supreme Court reports : — 

“Under the circumstances, the fact that the 
plaintiff was an Indian tribe cannot make Fed- 
eral questions of the correct construction of the 
act, and the bar of the statute of limitation.”’ 


It would, I think, be impossible to find 
such sentences as I have now quoted in 
any but the recent volumes of Supreme 
Court reports, and I may add that I have 
taken them from opinions written, not by the 
senior, but by the junior occupants of the 
bench. Such carelessness in the use of 
language by members of what is confess- 
edly the most important and powerful 
tribunal in the whole world, is inexcusable. 
In some degree, — perhaps in but a small 
degree, — it detracts from the dignity of 
the Court. To those members of the bar 
who have visited the Capitol, the words 
“ Supreme Court,” call up a picture of nine 
dignified and, for the most part, venerable 








men, enthroned in tall armchairs, against a 
royal background of scarlet hangings, 
waited upon by obsequious clerks, mes- 
sengers and pages and, perchance, deliver- 
ing opinions which may affect the welfare of 
the country for generations to come. To 
see the Supreme Court come in and take 
their seats, and to hear an opinion read 
by a justice whose voice and manner satisfy 
the imagination, would give almost any 
member of the bar, who was new to Wash- 
ington, an idea of the Court which he had 
not possessed before. But it is inevitable 
that most lawyers throughout the length 
and breadth of the country, should know 
the Supreme Court only by their pub- 
lished opinions. They know, or imagine, 
how the members of the Court appear, 
how they regard themselves and expect 
others to regard them, only from the 
printed pages, and if in those pages the 
justices present a slipshod and slovenly 
appearance, they detract, so far forth, 
from their own dignity. When a mem- 
ber of the Court falls into gross errors 
in the use of English, or writes a long, in- 
volved, obscure and evidently hasty sentence, 
he commits much the same fault as if he 
should hurry into court dressed in a shoot- 
ing jacket instead of the customary robe of 
black. Judges, of all men, are to be not 
only excused but commended for taking 
themselves seriously; and this, though not 
perhaps the chief reason, is at least an im- 
portant one, why they should have regard 
to the style of their judicial opinions. 

A fine example of judicial dignity may be 
found in the opinion of Lord Hardwicke in 
the leading case of William Penn v. Lord 
Baltimore (1 Ves. Sen. 444). Speaking of 
the importance of the case, Lord Hardwicke 
said : — 

“It being for the determination of the rights 
and boundaries of two great provincial govern- 
ments and three counties ; of a nature worthy the 
judicature of a Roman senate rather than of a 
single judge; and my consolation is that if I 
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should err in my judgment, there is a judicature, 
equal in dignity to a Roman senate, that will cor- 
rect it.” 


In the same volume of the Supreme 
Court reports, from which I have taken 
the worst of the specimens just exhibited, 
there is a passage which might serve as 
a model of dignity and purity in judicial 
style. It occurs in the dissenting opinion of 
Mr. Justice Harlan in that important case 
where the Court upheld a statute of Louis- 
iana compelling railroad companies to pro- 
vide separate cars for white and coiored 
passengers, and prohibiting passengers of 
either race from riding in the cars set apart 
for the other. Mr. Justice Harlan held that 
the statute was unconstitutional. He said : — 


“The white race deems itself to be the dom- 
inant race in this country. And so it is in pres- 
tige, in achievements, in education, in wealth 
and in power. So, I doubt not, it will continue 
to be for all time, if it remains true to its great 
heritage and holds fast to the principles of con- 
stitutional liberty. But in view of the Constitu- 
tion, in the eye of the law, there is in this country 
no superior, dominant, ruling class of citizens, 
there is no caste here. Our Constitution is color- 
blind, and neither knows nor tolerates classes 
among citizens. In respect of civil rights, all 
citizens are equal before the law. ... It is there- 
fore to be regretted that this high tribunal, the 
final expositor of the fundamental law of the land, 
has reached the conclusion that it is competent 
for a State to regulate the enjoyment by citizens 
of their civil rights solely upon the basis of race.’ 


This passage will doubtless be remem- 
bered long and quoted often,—but if the 
same ideas, which are not in themselves new 
or striking, had been expressed in language 
devoid of style, no one would think them 
worthy of particular attention. 

Another finished example of dignity and 
simplicity in style will be found in the clos- 
ing passage of the dissenting opinion deliv- 
ered by Mr. Justice Curtis in the Dred Scott 
case. He said :— 


“TI have expressed my opinion and the reasons 





| 
| therefor at far greater length than I could have 


wished, upon the different questions on which I 
have found it necessary to pass, to arrive at a 
judgment in the case at bar. These questions 
are numerous, and the grave importance of some 
of them required me to exhibit fully the grounds 
of my opinion. I have touched no question 
which, in the view I have taken, it was not abso- 
lutely necessary for me to pass upcen, to ascertain 
whether the judgment of the circuit court should 
stand or be reversed. I have avoided no ques- 
tion on which the validity of that judgment de- 
pends. ‘To have done either more or less would 
have been inconsistent with my views of my 
duty.” 

This passage — and indeed everything 
that Judge Curtis wrote reflected the 
singular simplicity and directness of his 
character. He was essentially a lawyer, 
and to say that is of course to admit 
that his character had marked limitations. 
It would hardly have been possible for 
Judge Curtis to recognize the validity of 
a “higher law”; he would have abided by 
the law of the land, even though that law 
operated unjustly —at least it is difficult to 
conceive of his doing otherwise. But in so 
doing he would have followed his conscience, 
and he would have followed it with such 
perfect simplicity and sincerity as not to ad- 
mit the least trace of bravado, of affectation, 
of boasting, of vanity, even of self-conscious- 
ness. It was well said of him, by Mr. Elias 
Merwin, at the meeting of the bar held after 
the death of Judge Curtis: “The wonderful 
precision and accuracy of his mental opera- 
tion, I cannot but believe, were due in a 
large measure to the singular rectitude and 
force of his character.” 

Thus far, in giving specimens of bad 
judicial style, I have quoted only from our 
most august tribunal. Doubtless, if one 
were to ransack the opinions of the various 
State courts, he could find many examples 
of inelegance and incorrectness. I remember 
one opinion, rendered by a Western court, in 
which the learned judge declared: ‘Courts 
are not required to hypothecate instruc- 
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tions upon a mere combination of words 
or syllables,” etc. 

But in this quest one need not go far from 
home. From a recent volume of Massa- 
chusetts reports I take the following sen- 
tence: — 

** But the question is with regard to the rights 
of a passenger to get off the location of the rail- 
road within which he finds himself by right.” 


What does the sentence mean? A refer- 
ence to the context shows that “ loca- 
tion’’—a hideous word under any circum- 
stances— here signifies premises or track; 
and what the judge meant to say was that 
the question related to the lawfulness of the 
manner in which the passenger attempted 
to pass from the railroad track to the ad- 
jacent land, his presence on the track being 
lawful. 

In a still later volume of Massachusetts 
reports occurs the following sentence — all 
in one breath : — 

“If these were the only motives for the con- 
tract, and if its contents were only what we have 
stated, we are not prepared to say, either for 
substantive reason, or because such a transaction 
may cover others less free from objection, that it 
is against public policy for one man openly to 
pay or to promise to pay another in order to in- 
duce him to take part in a venture, and to become 
a director in the management of it.” 


Of course, the worst fault here, and one 
which vitiates the whole paragraph, is that 
the writer begins by stating a proposition 
limited to the particular case set forth 
earlier in his opinion, and then, apparently 
forgetting that he has done so, concludes 
with a general proposition, applicable to 
every case. The expression ‘such a trans- 
action may cover also, of 
course, inelegant and incorrect; and the use 
of the word “substantive” in the sense 
intended by the learned judge, — though, 
perhaps, good authority may be cited for 
it, is so technical as hardly to rise above the 
level of legal slang. It may be doubted 


others,” is 


also if one can speak of the ‘“ manage- 





ment” of a “venture.” Here is another 
specimen taken from a volume of Massa- 
chusetts reports published within a few 
years : — 

“In the case at bar, wfi/e the defendant’s 
herd had been exposed to hog cholera, there was 
evidence that a portion of it only had been af- 
fected, and, further, that, even if affected, the 
meat of the animals was not necessarily unwhole- 
some. ‘There was no evidence that the animals 
whose meat was sold had ever, so far as the de- 
fendants knew, actually Aad the disease ; and the 
verdict of the jury has established that they were 
ignorant that the meat sold by them was un- 
wholesome.” 

In this passage, “while” is flagrantly 
misused for ‘‘ although,” ‘“ herd” is em- 
ployed where the proper word is “drove,” 
“had had” is inelegant, and the expres- 
sion ‘‘whose meat is an al- 
most ludicrous instance of the wrong pro- 
noun. It very nearly implies that the 
flesh of the hogs could be sold and carried 
away, leaving them intact and alive. In the 
same volume there is a sentence which con- 
tains no less than five suppositions, through 
which the mind of the reader has to 
travel, without the rest and refreshment 
even of a semicolon, in order to reach the 
It runs as follows : — 


was sold” 


conclusion. 

“lf there had been no consolidation, and the 
transfer had been direct from the S. and B. Rail- 
road Company to another Massachusetts Cor- 
poration, we hardly can suppose that it would 
have been argued that the purchaser had not the 
same powers to take land and to complete the 
road, that the S. and B. Railroad Company would 
have had, if its time had been extended by sim- 
ilar words before the sale.” 

This, of course, is intelligible, but it is 
not easily intelligible, and instead of giv- 
ing the reader a pleasant sensation, which 
a well-constructed sentence does, even upon 
so dry a subject as the law, its effect is to 
weary and depress his spirits. The same 
remarks would apply also to the following 
paragraph taken from the same volume :— 

‘«‘ It cannot be argued seriously that because a 
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sale made or attempted to be made to a parent 
through the agency of a minor child is illegal, it 
therefore becomes a sale to the minor, even if 


it were true that the illegality would prevent the | 


title passing where there is a delivery, and the sale 
is fully executed.” 

This paragraph could of course be 
“parsed” by one skilled in‘ grammar; it 
is only obscure; but the following para- 
graph taken from the same volume, is un- 
grammatical as well as obscure. The suit 
was for damages for the killing of a milk- 
man who was struck by a railroad train 
while crossing the tracks between two and 
three o’clock in the morning. It was alleged 
on his behalf that the gate-tender was negli- 
gent, and the defendant, in turn, had sug- 
gested that the milkman was asleep in his 
wagon. The Court said :— 





cal than that enjoyed by their predecessors ; 
that the multiplication and diffusion of 
second-rate books and magazines in recent 
times have lowered the literary standard of 
the whole community ; that the former 
judges were less burdened with work and 
therefore could Bestow more pains upon their 
written opinions than it is possible for their 
successors to bestow. It is perhaps true, 
also, that judges, at least in this State, now 
take a more narrow and technical view of the 
law than was taken in the days of Parker 
and Shaw; they have widened the gap 
between law and life, and therefore, also, 


| between law and literature. 


** But if the deceased was not guilty of such | 
| Lemuel Shaw succeeded. The Judge was 


gross negligence as, by the terms of the statute, 
would prevent a recovery, then, whether there 
was some neglect on his part, or on the part of 
the defendant’s servant, or the conduct of both 
was not more ill-judged than might have been 
expected in the flurry of approaching danger, the 


How refreshing are the tropes that 
one finds occasionally in the opinions of 
by-gone jurists! Here, for example, is 
a passage from one of the last opinions 
rendered by Chief-Justice Parker, to whom 


deciding the point that doves, while at large, 


| cannot be the subject of larceny. He ex- 


| plained : — 


intervention of the later causes would not neces- | 


sarily prevent the neglect to give warning from 
‘ contributing to the injury.’ ” 

I do not mean to imply that the aver- 
age opinion — if there can be such a 


‘“‘'The reason of this principle is that it is diffi- 
cult to distinguish them from other fowl of the 
same species. ‘They often take a flight and mix 


' in large flocks with the doves of other persons, 


thing — rendered by the Supreme Court | 


of Massachusetts is so bad as the ex- 
tracts just made would indicate ; but 


those extracts were all taken from two, | 


or possibly from three, volumes of recent 


and are free tenants of the air, except when, im- 
pelled by hunger or habit, or the production or 
preservation of their young, they seek the shelter 
prepared for them by the owner.” 

The expression “ free tenants of the air” is 


| poetic, and yet it is couched in legal phrase- 


reports. In general, it may, I think, fairly | 
be said that modern opinions in this country | 


are inferior in style to those rendered by the 
earlier judges. Many reasons might be given 
for this deterioration, as that the modern 


judges have received an education less classi- | 


ology. After all,a judge, like anybody else, 
is the better for being human, — for having 
sympathy with all other animals, including 
those which are dumb, for having a sense of 
humor and a sense of beauty. And when 
these qualities exist in a man, some hint of 
them will be disclosed even by the style in 
which he draws up a judicial opinion. 
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GUILTY. 


By JoHN ALBERT Macy. 


UILTY? If that’s the law, judge, 
Why then I suppose it’s so. 
I have broke the rules, that were made for mules 
That have to be told to go. 


But a man can’t stand with a book in his hand, 
And read what he’s got to do. 
When his blood is hot, there’s times he’s got 


To strike, and strike quick, too. 


And if he’d said it to me, judge, 
I wouldn’t have been so mad. 
But for such a cur to speak to her! — 
Why — my fist was all I had. 


And maybe you'd used your tongue, judge, 
But I never was quick with my jaw. 


So I clenched my fist, and give it a twist, 


And I’m guilty, if that’s the law. 
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CHAPTERS IN THE ENGLISH LAW OF LUNACY. 


By A. Woop RENTON. 


IV. 


MARRIAGE. 


HE English law as to the marriage of 
lunatics falls 
heads : — 

1. The effect of insanity upon the capacity 
to marry. 

2. The effect of supervening insanity upon 
marriage, and the rights, duties and legal 
remedies of the contracting parties. 

3. The question whether adultery com- 


| Parliament), contracted before they were de- 


naturally under three | 


mitted by a spouse who is at the time in- | 


sane is a bar to an action of divorce. 

(1) There are some obscure dicta in the 
earliest commentators on the law that the 
marriage of an insane person could not be in- 
validated on that account, founded, as Lord 
Stowell, then Sir William Scott, pointed out 
in Turner v. Meyers (1808, 1 Hagg. Con- 
sist. Reps. 414) ‘‘on some notion that pre- 
vailed in the dark ages of the mysterious 
nature and the contract of marriage in which 
its spiritual almost obliterated its civil char- 
acter.’ Thus we read in Rolle’s Abridgment 
(357; 50; 7) that “an ideot 4 nativitate 


poet consenter en marriage, et ses issues | 


seront legitimates.” By the middle of the 
eighteenth century, however, a more rational 
rule had clearly been established. It was 
settled in conformity with the civil law 
that idiots, being incapable of giving the 
consent which is the basis of marriage, 
were ipso facto incapable of marrying, 
and that the marriage of a lunatic was 
absolutely void unless it had been con- 
tracted during a lucid interval. In the reign 
of George II this doctrine was carried to a 
rather absurd extent. It was provided that 


the marriage of lunatics and persons under 
frenzies (if so found by inquisition or com- 
mitted to the care of trustees by any Act of 





clared of sound mind by the lord chancel- 
lor or the majority of such trustees, should 
be totally void by the operation of the stat- 
ute alone and without the necessity of any 
proceedings for declaration of nullity being 
taken in the Ecclesiastical Courts. It is 
stated that this Act was passed to meet the 
case of Mr. Newport, the natural son of the 
Earl of Bradford, who had left him a very 
large fortune, with remainder to another 
person. It remained on the statute book 
till 1873, since when the lunatic so found, 
and the lunatic not so found, by inquisition 
have been, as regards their capacity to 
marry, on the same footing. The modern 
English law may be stated thus: marriage, 
being the voluntary union for life of one man 
and one woman to the exclusion of all others 
(Hyde v. Hyde, 1 P. and M. 133. Re 
Bethell, L. R. 38 Ch. D. 394), can be val- 
idly entered into by such persons only as 
are capable at the time of understanding its 
nature and comprehending its effects as 
above described. 

It may be interesting to refer for a 
moment to ve Bethell as illustrating the Eng- 
lish legal idea of marriage. Christopher 
Bethell, whose domicile was English, went to 
South Africa in 1878, and afterwards re- 
sided at Mateking in Bechuanaland. In 1883 
he went through a ceremony of marriage 
with Teepoo, a woman of the Baralong tribe, 
among whom polygamy is allowed, and lived 
with her for some time as his wife. 
killed in the colony in 1884, and about ten 
days after his death Teepoo gave birth to a 
female child. Bethell, in a document which 
he wrote and signed in 1883, made some 


He was 
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provision for Teepoo and for her child (if 
she had one) out of the proceeds of the sale 
of his property in the colony. He refused, 
however, to be married to Teepoo in church, 
on the ground that he was a Baralong. He 
never mentioned the marriage to any of his 
friends in England, and there was no evi- 
dence that he ever introduced or spoke of 
Teepoo as his wife; he called her “ that girl 
of mine.” Bethell was in receipt of about 
£600 a year — the rents of estates in Eng- 
land — devised to him for life with remainder 
to his lawful child or children. Mr. Justice 
Stirling held that the union of Christopher 
Bethell and Teepoo was not a marriage in 
the Christian, but in the Baralong sense, and 
that it was not a valid marriage according to 
the law of England. His Lordship said: ‘I 
conceive that, having regard to the author- 
ities, I am bound to hold that a union formed 
between a man and a woman in a foreign 
country, although it may there bear the name 
of a marriage and the parties to it may there 
be designated man and wife, is not a valid 
marriage according to the law of England 
unless it be formed on the same basis as 
marriages throughout Christendom and be 
in its essence the voluntary union for life of 
one man and one woman to the exclusion of 
all others.” One of the elements of a true 
marriage was present in Bethell’s case — the 
agreement to live together as man and wife. 
The other, “to the exclusion of all others,” 
was abstract; Bethell did not commit polyg- 
amy, but under the Baralong law he might 
have done so if he chose. 

Now let us see how the judges have ap- 
plied this definition of marriage in the law 
of lunacy. In Harrod v. Harrod (1834, I. 
K. and F. 4) the question at issue was the 
validity of the marriage of a woman named 
Harrod. She was deaf and dumb and ex- 
tremely dull of intellect, had never been 
taught to read or write, understood the signs 
and gestures of those persons only who 
were constantly living with her, and was un- 
able to tell the value of money. Upon the 





other hand, the evidence claimed that she 
did understand the value of money. ‘She 
had been residing previously,” said Vice- 
Chancellor Page Wood, “with a married 
couple, and must have known that they 
lived together in a manner differently from 
unmarried persons like herself. She remained 
up to the time of her own marriage perfectly 
respectable and chaste ; she went through the 
solemnity in which the hands of herself and 
her husband were joined. A child was born 
in due time and not before. That shows 
that she was aware that she had performed 
a solemn act, imposing new duties, and she 
was constant to her husband during the rest 
of her life —a period of nearly thirty years.” 
His Lordship held therefore that the marriage 
was valid. 

The following cases were decided by 
the late Sir James (afterwards Lord) Han- 
nen. 

In Hunter v. Edney (1881, 10 P.D. 93) 
the parties were married onthe 17th of March, 
1881. There was clear evidence that the 
wife, whose mental state was in question in 
the suit, was in an abnormally excited and 
troubled condition on the morning of the 
marriage. She received her future husband 
coldly, at first refused to go to church and 
was continually rubbing her hands. After 
the ceremony she was with difficulty per- 





suaded to change her dress to go away. 
When the newly married couple reached 
their apartments in London, she refused to 
have supper and said that she did not want 
to get married, and that she was false. She 
lay down on the bed in her clothes and for 
three hours refused to undress. The mar- 
riage was not consummated. In the morn- 
ing she asked her husband to cut her throat. 
A medical man was called in, who pronounced 
her to be insane, and this view was subse- 
quently confirmed by Dr. Savage of Bethlem 
Hospital, who reported and gave evidence 
at the trial that in his opinion the patient 
was suffering from melancholia, owing in the 
first instance to hereditary insanity excited 
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by the idea of marriage. Sir James Hannen 
granted a decree of nullity. 

In Cannon v. Smalley, on the other hand, 
although the wife was shown to have been 
dull and melancholy before her marriage and 
was Clearly insane ten days after it, the court 
held that there was no evidence to show that 
she was incapable. 

Durham v. Durham is a famous case not 
only intrinsically but 
because it settled the 
law on its present 
basis. This was a 
petition by the Earl 
of Durham for a dec- 
laration of the nullity 
of his marriage with 
the Countess of Dur- 
ham, xée Ethel Eliza- 
beth Louisa Milner. 
The parties were mar- 
ried on the 28th of 
Oct., 1882; and by 
the spring of the fol- 
lowing year Lady 
Durham was un- 
doubtedly insane. 
The question, how- 
ever, was whether she 
Was insane at the time 
of the marriage. Sir 
James Hannen an- 
swered this question 
in the negative. He 
held that the lady was of less than aver- 
age intellectual power, that she was shy, 
and that her affections were set on an- 
other gentleman before she became engaged 
to the petitioner, and these circumstances 
accounted for the strangeness in her conduct 
before marriage from which the Earl of Dur- 
ham asked the court to infer insanity. ‘I 
accept,” said his Lordship, ‘‘ for the purposes 
of this case, the definition which has been 
substantially agreed upon by counsel, viz., 
a capacity to understand the nature of the 
contract of the duties and responsibilities 
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which it creates... . It appears to me that 
the contract of marriage is a very simple one, 
which does not require a high degree of in- 
telligence to comprehend. It is an engage- 
ment between a man and a woman to live to- 
gether and love one another, as husband and 
wife, to the exclusion of all others. This is 
expanded in the promises of the marriage 
ceremony by words ‘having reference to 
the natural relations 
which spring from 
that engagement, 
such as protection on 
the part of the man, 
and submission on 
the part of the 
woman.’ ... A mere 
comprehension of the 
words of the prom- 
ises exchanged is not 
sufficient. The minds 
of the parties may be 
capable of under- 
standing the language 
used, but may yet be 
affected by such de- 
lusions, or other 
symptoms of insanity, 
as may satisfy the 
tribunal that there 
was not a real appre- 
ciation of the engage- 
apparently 

entered into.” It is 
here that we stand at the present day. 





(2) Insanity is a bar to criminal proceed- 
ings, as we have already seen. What is its 
effect upon divorce? The answer to this 
question depends on whether divorce pro- 
ceedings are criminal. This point was 
raised for the first time in Mordaunt v. 
Mordaunt (L. R. 2 Sc. and Div. App. 374). 
On April 28, 1869, Sir Charles Mordaunt 
presented to the divorce court a petition for 
the dissolution of his marriage with Lady 
Mordaunt, on the ground of her adultery. 
Two days afterwards the citation was duly 
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served on Lady Mordaunt, whose solicitors 
entered an appearance for her, but on a 
representation supported by affidavit that 


she was insane, the court on July 27, 1869, 
appointed her father, Sir Thomas Mon- 
crieffe to act as guardian ad litem. Upon 


the plea of Lady Mordaunt’s alleged insanity, 
issue was joined and the question was tried 
by a special jury, who found that Lady Mor- 
daunt was, at the time 


| 
| 


UNDUE INFLUENCE. 


The English law of undue _ influence 
touches the law of lunacy so closely that it 
deserves a place in the present series. Prac- 
tically it is contained in two groups of cases. 

1. The first 


there has been some unfair and overreaching 


consists of those in which 


conduct, and generally, though not always, 


some personal ad- 


vantage obtained by 





when her husband’s 
petition was served 
upon her and had 
been ever since, in 


such a state of mental 
disorder as to be unfit 
and unable to answer 
the petition or plead. 


The question then 
arose whether this 
verdict barred her 


husband’s right to a 
divorce. The House 
of Lords on the ad- 
vice of a majority of 
the judges held that 
it did not, as divorce 
proceedings were not 
criminal according to 
the law of England. 
This principle was in 
1880 applied to the 








a donee placed in 
some close and confi- 
dential relation to the 
donor. Lyon 7. 
Home (1868 L.R. 6 
Eq. 655), which 
formed the subject of 
one of the “Old 
World Trial” series 
in THE GREEN BAG, 
of 


Other anal- 


is an illustration 
this rule. 
ogous cases are 
Monck v. Hilton 
(L.R. 2 Ex. D. 268), 
where a_ spiritualist 
was convicted as a 
rogue and a vagabond 
and sentenced to three 
months’ imprison- 


ment for palmistry 








lunacy of a petition- 
er also (Baker v. 
Panes, ¢ fF. D. 142; 6 FP. D. 22). 
hardly be said that the supervening insanity 


It need 


of a husband or wife is not ground for di- 
vorce. 

(3) Curiously the 
whether insanity at the time of committing 


enough, question 
adultery is a defense to a petition for divorce 
It 
was then raised in the case of Hanbury 7. 
Hanbury, which came before the court of 
appeal, and in which it was held that the 
question would practically be determined by 
the rules in Macnaughton’s case. 


never came before the courts till 1893. 


LORD STOWELL, 


and spirit rapping (in 
his attempted flight 
from justice the prisoner Monck left be- 
hind him his instruments of trade — gloved 
models of the human hand, elastic tapes 
and wires, phosphorus and other accesso- 
Prince (6 Jur. N. 


Bridgewater Agapemone 


ries); and Nottidge v. 
S. 1066); the 
case, which, in the language of Mr. Hume 
Williams (unsoundness of mind, p. 60), ‘il- 
lustrates how far that hysterical exaltation of 
mind to which women are so often liable can 
be utilized by saintly adventurers for their 
own benefit.” 

Mr. Prince had in the 


been a curate 
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Church of England, but had been deprived 
of his license by his bishop. He made the 
acquaintance of four young ladies, the 


Misses Nottidge, with whose sympathy — 
and money—he proceeded to found a re- 
ligious establishment in which he was the 
central —if not the sole—object of devotion. 


Indeed, he pretended that his own spirit was 
dead and that his body was the tabernacle of | 
God, inhabited by the 
Holy Ghost. Three 
of his female wor- 
shipers he gave in 
marriage to three 
male followers of his 
own. The fourth, 
Miss Louisa Not- 
tidge, was put in an 
asylum by her rela- 
tives to keep her out 
of his clutches, but 
Prince, moved of 
course by the Holy 
Spirit, applied to the 
commissioners in lu- 
nacy for her release, 
and, as her religious 
delusions were her 
only overt sign of 
mental unsoundness, 
released she was. 
She returned to 
Prince and made over 
to the Agapemone a 
sum of more than £5,000 invested in con- 


sols. After her death, her administrator 
intervened, and in spite of a most skillful 
and ingenious presentment of his case 
by Mr. Bacon, Q.C., then the most dex- 
terous of chancery advocates and _ after- 


wards, as vice-chancellor, the most witty — 


and inaccurate—of equity judges, Vice- | 
Chancellor Stuart compelled Prince to dis- | 
gorge. Another gentleman, of the same | 
character, induced seven credulous girls to | 
believe that they were destined to marry him 

and comfort him in his ministry. Notwith- | 





LORD CHANCELLOR HATHERLEY. 


standing his confident prophetical utterances 
to the contrary, the union was in several cases 
followed by discreditable and compromising 
results, and, if we recollect aright, the bigam- 
ist ultimately suffered imprisonment for his 
misconduct. Enough has now been said of 
this class of cases. 

2. We pass now to the second group. It 
consists of cases where the relations between 
the donor and the 
donee have at, or 
shortly before, the 
execution of the gift 
been such as to raise 
a presumption that 
the donee had influ- 
ence over the donor. 
Here the court throws 
upon the donee the 
burden of proving 
that he has notabused 
his position and that 
the gift made to him 
has not been brought 
about by any undue 
influence on his part. 
In this class of cases 
it has been consider- 
ed necessary to show 
that the donor had 
independent advice 
and was removed 
from the influence of 
the donee when the 
gift to him was made. Thus in Huguenin 
z. Baseley (1807, 14 Ves. Jun. 273) a volun- 
tary settlement by a widow upon a clergy- 
man, who had not only acquired consider- 
able influence over her, but was intrusted by 
her with the management of her property, 
was set aside. The ratio decidendi here was, 
and in similar cases has been, that a confi- 
dential relation being proved to exist between 
the donor and donee, the court will presume 
that it continued up to and at the time of the 
gift, unless this influence is clearly disproved 
by the donee. In Allcard v. Skinner (1887, 
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36.Ch. D. App. 185), to which further refer- 
ence will be made immediately, Lord Justice 
Lindley qualified this statement of the law as 
follows: ‘When a gift is made to a person 
standing in a confidential relation to the do- 
nor, the court will not set the gift aside, if ofa 
small amount, simply on the ground that the 
donor had no independent advice. In such 
a case some proof of the exercise of the in- 
fluence of the donee 
must be given.” 
Allcard v. Skinner 
was an exceedingly 
remarkable case. In 
June, 1868, Miss M. 
A. Allcard, a young 
lady of thirty-five, 
was desirous of de- 
voting herself to good 
works, and was intro- 
duced by the Rev. D. 
Nihill, then her spirit- 
ual director and con- 
fessor, to Miss Skin- 
ner, the superior of a 
Protestant institution 
known as ‘“ The Sis- 
ters of the Poor.” 
Mr. Nihill and Miss 
Skinner were the 
founders of the sis- 
Mr. Nihill 


was from its inception 


terhood. 


confessor ofthe sister- 

hood, and drew up all the rules by which it was 
governed. Miss Allcard became first a “‘ pos- 
tulant” of the sisterhood, then a ‘“ novice,” 
and ultimately a professed member, in which 
capacity she bound herself to observe zxter 
alia the rules of poverty, chastity and obedi- 
ence. The rule of poverty began in the fol- 
lowing terms: ‘‘ Behold then the three strong 
walls that shall keep safe within your hearts 
the spirit of poverty. They are: 1. The cut- 
ting off of possessions; 2. Hardness of life; 
3. Love of the poor.” It then went on to en- 
join the absolute giving up of all individual 
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| 





property, whether it were given up to the 
relatives or friends of the member, or to the 
poor, or to the sisterhood itself, and that if it 
were given up to the sisterhood it should not 
be required or reclaimed by the members on 
leaving the sisterhood. All the forms of gift 
in the schedule to this rule were in favor of 
the sisterhood. The rule of obedience re- 
quired the member to obey the voice of the 
superior as that of 
God, and under a 
head ‘Common 
Rules” was a provis- 
ion that no_ sister 
should seek advice of 
any extern without 
the superior’s leave. 
In 1870 Miss All- 
card became entitled 
to considerable prop- 
erty, under her fath- 
er’s will, in part of 
which she had an ab- 
solute interest and in 
part she had an estate 
for life with power of 
disposition by will. 
Within a few days 
after becoming a 
member she made a 
will bequeathing all 
her property to Miss 
Skinner, and in 1872 
and 1874 handed over 
and transferred to her several large sums of 
In May, 1879, Miss All- 
card left the sisterhood, and immediately re- 
voked her will, but made no demand for the 
return of her property until 1885, when she 


money and stock. 


commenced an action against Miss Skinner, 
claiming restitution of it on the ground that 
it was made over by her while acting under 
the paramount and undue influence of Miss 
Skinner and without independent and sepa- 
rate advice. The case was tried before Mr. 
Justice Kekewich and ultimately reargued 
in the court of appeal. At the trial Sir 
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Charles Russell, Q. C., now lord chief justice, 
Mr. R. B. Finlay, Q.C., and Mr. F. B. Palmer, 
a leading authority on company law, ap- 
peared for the plaintiff, while Sir Edward 
Clarke, Q. C., then solicitor general, and 
Mr. Warmington, Q. C. were counsel for the 
defendant. In the court of appeal Sir Horace, 
now Lord Davey, was substituted for Sir 
Charles Russell. The case was argued with 
great ability on both 
sides, —Sir Edward 
Clarke’s speech being 
especially _ brilliant. 
Both courts held (al- 
though Lord Justice 
Cotton dissented) 
that on leaving the 
sisterhood Miss All- 
card would have been 
entitled to restitution 
of all property then 
in Miss Skinner’s 
hands, but that she 
had barred her claim 
by /aches in assert- 
ing it. 

The law of undue 
influence in regard to 
gifts zvter vivos does 
not apply to testa- 
mentary dispositions. 
In the former case un- 
due influence is pre- 
sumed from certain 
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relationships, and it is for the donee to rebut | 


the presumption. In the latter, the mere ex- 
istence of a relationship which renders undue 
influence possible will not invalidate a testa- 
ment in favor of the person who is in a 
position to exercise such influence. It must 
be shown that he did exercise it. The bur- 
den of proof therefore is different. The 
reason for the difference is plain and satis- 
factory. Inthe case of gifts and contracts 
there is a transaction in which the person 
benefited at least takes part, and in calling 


upon him to explain what that part was, | 


the court merely asks him to disclose facts 
within his knowledge. But in the case of a 
legacy under a will, the legatee may have, 
and in point of fact generally has, no part 
in or even knowledge of the act, and to cast 
upon him, on the bare proof of the legacy 
and his relation to the testator, the burden 
of showing how the thing came about, would 
be manifestly unfair. In Parfitt v. Lawless 
(1:72, 2 FP. & D. 
469), for instance, a 
Roman Catholic 
priest had resided 
with a testatrix and 
her husband for many 
years as chaplain and 
for part of the time as 
confessor. He was 
confessor when the 
will— under which 
he became the testa- 
trix’s residuary lega- 
tee—was made. 
There was no evi- 
dence, however, of 
undue or improper 
influence, and accord- 
ingly Lord Penzance 
declined to let the 
case go to a jury. 
Parker v. Duncan 
(1890) was a case 
of a different char- 
acter. There the 
will of a female pauper was propound- 
ed by the chairman of the Board of Guar- 
dians of the Union in which she resid- 
ed. The property consisted of policies 
of insurance upon the life of the deceased, 
and these the testatrix disposed of absolute- 
ly to the plaintiff. It was shown that he 
had himself taken the alleged instructions 
for the will and got it prepared by his own 
solicitor whom he refused to allow to see 
the testatrix. Of the attesting witnesses one 
was a friend of the plaintiff, the other was 
a nurse in the workhouse infirmary, in which 
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the testatrix had died. The will was declared 
invalid. 

A curious case, where a marriage was set 
aside on the ground of undue influence, will 
be found in the English Law Reports, 12 


Probate Division 21. 


INEBRIETY. 

The English law of inebriety in relation 
to crime has had the 
following history. 
We start with Coke’s 
doctrine that the 
drunkard is a vo/un- 
tarius demon who 
“hath no_ privilege 
thereby but 
hurt or ill so ever he 

his Drunken- 
doth aggravate 
At the hands of 

Hermand, a 


what 


doeth 
esse 
it.” 
Lord 
Scotch judge of the 
old school, which was 
happily displaced at 
the beginning of the 
present century by 
the school of Jeffrey, 
Cockburn and Mon- 
crieff, Coke’s doctrine 
received a somewhat 
curious interpreta- 
tion. Two young 
gentlemen who were 
great friends went together to the theater in 
Glasgow and thereafter supped at the lodg- 
ing of one of them. They passed the whole 
In the morning they 
quarrelled: one was fatally stabbed, and the 


night drinking rum. 


other was in due course tried and convicted 
of culpable homicide. The majority of the 
judges were in favor of only a short sen- 
tence of imprisonment. But the voice of 
Hermand was loud for transportation. Him- 
self an ardent drinker, he felt that the reputa- 
tion of drunkenness was at stake. ‘‘ We are 
told,” he said, ‘‘ that there was no malice, and 
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that the prisoner must have been in liquor. 
In liquor! Why, he was drunk! And yet 
he murdered the very man who had been 
drinking with him! They had been carous- 
ing the whole night, and yet he stabbed 
him, after drinking a whole bottle of rum 
with him! Good God, my Lords; if he 
will do this when he’s drunk what will 
he do when he’s sober?” 

Happily the vo/un- 
tarius demon theory, 
even when fortified by 
the ingenious reason- 
ing of Lord Hermand, 
did not take perma- 
nent the 
of this 
and, curi- 
ously,enough, the first 


root in 
criminal law 
country, 


effective blow which 
it received came from 
the hand of one of 
the sternest of Scotch 
criminal judges — 


Lord Deas. An 
Aberdeenshire _ pro- 
prietor, habitually 


and irreclaimably ad- 
dicted to drinking, 
caused the death of 
his wife by stabbing 
her with a carving 
knife, admittedly on 
very slight provoca- 
tion. He was tried before Deas. The de- 
fense was that at the time of the alleged act 
the prisoner was insane. There was, in fact, 
no considerable conflict of evidence, medical 
The habit of constant drinking to 
excess, carried on for more than twenty 
years, had produced, not, indeed, well-marked 
insanity, but only such an amount of weak- 
ness of mind as was apparent to several 


or other. 


witnesses, and even to his own lawyer in go- 
ing over his correspondence, so that he re- 
The 
facts of the case showed that the homicidal 


garded him at times as not quite sane. 
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assault upon his wife took place when he 
had had liquor but was not obviously drunk, 
and that it was probably provoked by his dis- 
pleasure at her having hidden a pint bottle 
of whiskey and some money on the night in 


| 
| 
} 
| 
| 


circumstance, although not such as to warrant an 
acquittal on the ground of insanity ; and he could 
not, therefore, exclude it from the consideration 


| of the jury here, along with the whole other cir- 


question to prevent him from getting more | 


drink. 


Lord Deas said : — 

«There remained the question whether the 
offense was anything 
short of murder. It was 
difficult for the law to 
recognize it as anything 
else. On the other 
hand, however, he could 
not say that it was be- 
yond the province of 
the jury to find a verdict 
of culpable homicide if 
they thought that was 
the nature of theoffense. 
The chief circumstances 
for their consideration 
with this view were, first, 
the unpremeditated and 
sudden nature of the at- 
tack ; second, the pris- 
oner’s habitual kindness 
to his wife, of which 
there could be no doubt, 
when drink did not in- 
terfere ; third, there was 
only one stab or blow 
— this, while not, per- 


haps, like what an in- MR. JUSTICE 


sane man would have 
done, was favorable to the prisoner in other 
respects; fourth, the prisoner appeared not 


only to have been peculiar in his mental con- 
stitution, but to have had his mind weakened by 
successive attacks of disease. It seemed highly 
probable that he had a stroke of the sun in India, 
and that his subsequent fits were of an epileptic 
nature. There could be no doubt that he had 
had repeated attacks of delirium tremens, and if 
weakness of mind could be an element in any 
case in the question between murder and culpable 
homicide, it seemed difficult to excludé that 
element here. The state of mind of a prisoner 
might, his lordship thought, be an extenuating 





cumstances, in making up their minds whether, if 
responsible to the law at all, the prisoner was to 
be held guilty of murder or of culpable homicide.’ 

“The jury found the prisoner guilty of culpa- 
ble homicide, and he received a sentence of 
ten years’ penal servitude.” 

This precedent has 
been followed by 
English judges in 
later times. The law 
may probably be 
stated thus : — 

I. Drunkenness 
may properly be, and 
is, taken into account 
where the question is 
whether a certain act 
was done with 
meditation, 
sudden heat and im- 
pulse, or where the 
prisoner acted in self- 
defense under 
provocation, and the 
question is whether 
the danger appre- 
hended, or the prov- 
ocation, was sufficient 
to justify his action. 

% B 
time laid down that 


pre- 
or with 


or 


KEKEWICH. was at one 


| drunkenness is no excuse for crime unless 


| fixed and continuous. 





the mental derangement resulting from it is 
But Mr. Justice Day 
dissented from this view in Reg. v. Baines 
(1886). Counsel for the prosecution sub- 
mitted that a state of disease brought about 
by a person’s own act, i.e. delirium tremens, 
was no excuse for committing a crime un- 
less the disease so produced was permanent. 
His Lordship said: “ It is immaterial whether 
the insanity is permanent or- temporary,” 
and added, ‘I have ruled that if a man were 
in such a state of intoxication that he did 
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not know the nature of his act or that it 
was wrongful, he would be excusable.” 

3. Involuntary drunkenness resulting from 
a temporarily diseased condition or from in- 
sane predisposition will exempt from crimi- 
nal responsibility. On this point the follow- 
ing ruling by Chief Baron Palles may be 
cited: “If a person from any cause — say 
long watching, want of sleep, or depravation 
of blood —is reduced to such a condition 
that a smaller quantity of stimulant will 
make him drunk than would produce such 
a state if he were in health, then neither law 
nor common sense can hold him responsible 
for his acts, inasmuch as they are not 
voluntary but produced by disease.” (Reg, 
v. Mary, R. 1887. Kerr’s Inebriety, 2d 
edit. 395.) In Reg. v. Mountain (April. 
1888), Baron Pollock laid down a similar 
rule in the case of insane predisposition. 
Students of ‘ Pollock on Contracts” — and 
what American lawyer does not belong to the 
category ? — do not need to have the history 
of English law in regard to the contracts of 
inebriates placed before them in any detail. 
It has passed through three stages. The 
first was governed by the common law rule 
that no man of full age can be allowed to 
stultify himself. The drunkard was there- 
fore not allowed to set up his drunkenness 
as a defense to an action of contract. In 
the second stage the contracts of inebriates 
were held either void for incapacity or void- 
able for fraud, according to circumstances. 
The modern rule was settled in Molton v. 
Camroux (18 L. J. Ex. 68, 356), and 
Matthews v. Baxter (L. R. 8 Ex. 132). 
It may be stated thus: A contract entered 
into by a person apparently sober, and not 
known either actually or constructively by 
the other contracting party to be intoxicated. 
is valid if fair and bona fide, and especially if 
wholly or partly executed so that the parties 
cannot be. restored to their original position, 
In Matthews v. Baxter, A had bought 
houses and land of B at a public auction. A 
was at the time, and to the knowledge of B, 








| 





so drunk as to be incapable of transacting 
business. It was held by the court of ex- 
chequer that A’s contract was not void, but 
voidable only, and that he might ratify it 
when sober. An interesting rider to this 
doctrine in regard to the burden of proof 
has recently been enunciated by the court 
of appeal, in the case of The Imperial Loan 
Company v. Stone (8 Times L. R., 408). 
The plaintiffs sued to recover the balance 
due upon a promissory note signed by the 
defendant as surety. The defendant pleaded 
that when he signed the note he was— as 
the plaintiffs well knew — of unsound mind 
and incapable of understanding what he was 
doing. The action was tried before Mr. 
Justice Denman anda jury. The jury found 
that the defendant was not of sane mind, 
but could not agree as to whether or not 
the plaintiffs were aware of the fact. There- 
upon Mr. Justice Denman entered judgment 
for the defendant, being of the opinion that 


the onus lay upon the plaintiffs to show that. 


they did not know that the defendant was 
of unsound mind. This decision was, how- 
ever, reversed by the court of appeal. “If 
one went through all the cases,” said Lord 
Esher, with characteristic boldness, ‘ and 
endeavored to point out the grounds on 
which they rest, one would get into a maze. 
The time has come when this court must 
lay down the rule. In my opinion, the 
result of the cases is this: when a person 
enters into a contract and afterward alleges 
that he was insane at the time he entered 
into the contract—I mean an ordinary 
contract — and that he did not know what 
he was doing and proved that this was so 


| by the law of England, that contract is as 


binding upon him in every respect, whether 
executed or executory, as if he were sane, 
unless he can prove that at the time he 
made the contract the plaintiff knew that he 
was insane, and so insane as not to know 
what he was about.” This applies to 
drunkenness equally with insanity. 

The law of England already provides for 
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the voluntary committal of habitual drunk- 
ards to licensed retreats, and provision will 
soon be made for their compulsory com- 
mittal to such institutions. 


TESTAMENTARY CAPACITY OF THE INSANE. 


The law of England as to the testamen- 
tary capacity of the insane falls naturally into 
three chapters: 1. From the earliest period 
till 1848 each case 
was determined upon 
its own merits. 2. 
From 1848 to 1870 
the dictum of Lord 
Brougham in Waring 
v. Waring (6 Moor. P. 
C. 341) that any, the 
least degree of, in- 
sanity, vitiated a will, 
was supreme. 3. 
Since the judgment 
of Sir Alexander 
Cockburn in Banks 
v. Goodfellow (1..R. 
5 Q. B. 549), testa- 
mentary capacity has 
once more become a 
question of fact. 

(1) Perhaps the 
earliest definition that 
we have of testamen- 
tary capacity, and 
not the least satisfac- 
tory, was given by the 
Court of Star Chamber in Combe’s case 
(Moor. 759, 3 Jac. I.), ‘that sane memory 
for the making ofa will is not at all times when 
the party can speak yes or 7 or has life in 
him, nor when he can answer anything with 
sense; but he ought to be of judgment to 
discern and to be of perfect memory ; other- 
wise the will is void.» A curious instance 
of this kind —sometimes alleged, by the 
way, to be apocryphal — is the following: In 
the days of King Henry VIII, a monk came 
to a gentleman who was dying, to make his 
will and asked him whether he would give 
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such and such lands tothe monastery. The 
gentleman answered, “ Yea.” Then the monk, 
pursuing his advantage, inquired whether he 
would give such and such estates to such 
| and such pious uses. The testator answered 
“yea” to them all. Then the heir at law 
thought it was time to interfere. He asked 
the dying man if the monk were not a very 
| knave, who answered, ‘“‘ Yea.” It is needless 
to say that atno period 
in English legal his- 
tory could a will ob- 
tained under such cir- 
cumstances have 
been admitted to 
probate. 

In the time of 
Charles I we find a 
definition of “ judg- 
ment to discern” in 
the law testamentary. 
“To a disposing 
memory, it is neces- 
sary there be an un- 
derstanding judg- 
ment, fit to direct an 
estate.” In the reign 
of Charles II (see 
“Nisbet's Doubts,” 
207) “a will made 
by a sickly child, 
newly pubes, and with- 
out the knowledge of 
his curators, in the 
absolute favor of the nurse in whose care 
he had been, was reduced as inofficious.” 
The next leading case to which we shall 
refer is Dew v. Clark (1826, 3 Add. 79-209, 
and Add. 123 ef seg.). The material facts 
were these: Ely Stott died in 1821 leaving 
a widow, and a daughter by his first wife. 
His personal property amounted to about 
£40,000. By his will, made in 1818, Stott 
gave to his daughter, to whom he had con- 
ceived a violent and irrational hatred, a life 
interest only ina comparatively small portion 
of his estate. Sir John Nicholl held that this 
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his 


unfounded antipathy had prevented 
testator from properly appreciating 
daughter’s claims upon him and that the 
will must be pronounced against. A strange 
case of a valid will being made by a lunatic 
patient in an asylum was Cartwright v. Cart- 
wright (1793-95. 1 Phillim 90, 122). On 
Aug. 14, 1775, the patient was supplied 
with pen, ink and paper by Dr. Battie, the 


asylum superintendent, to quiet and gratify | 
her, although he considered her at the time | 


quite incapable of making a will. Her at- 
tendants retired but watched her. She was 
so agitated and furious that they were afraid 
she would do some mischief to herself. At 
first she wrote upon several pieces of paper, 
and got up in a wild manner, tore them and 
threw them in the fire. Then after walking 
up and down the room many times, mutter- 
ing and speaking to herself, she wrote the 
paper which was the will in question. Pro- 
bate was granted on the ground that the 
will was originated and executed by the 
testatrix herself and that its provisions were 
wise and orderly. This case has sometimes 
been quoted in support of the assertion that 
the instrument itself is the best proof of the 
testator’s capacity or the reverse. In point 
of fact it lays down no such principle, as Sir 
William Wynne, who tried the case, took all 
the circumstances into account in making 
up his mind upon it. 

(2) In 1848 the case of Waring v. Waring 
came before the privy council. The point 
at issue was the validity of the will of Sarah 
Gibson, an elderly lady who was penurious, 
eccentric, irritable and quarrelsome, and who 
had disinherited her brother under an insane 
delusion that he had joined the Roman 
Catholics, towards whom she entertained a 
strong aversion. There was obviously quite 
enough in these circumstances to bring the 
case within the ratio decidendi of Dew v. 
Clark. But Lord Brougham, who was nothing 
if not metaphysical, went out of his way to 
declare that the mind, being one and indivisi- 





not be really sound upon other subjects, and 
impliedly held that a person really insane 
could not make a will. In Smith v. Tebbitt, 
where the testatrix thought that her sister, to 
whose prejudice the will in dispute was made, 
was a child of the dead for whom the Deity 
had reserved the hottest place in hell, Lord 
Penzance, then Sir J. P. Wilde, still further 
expanded Lord Brougham’s inaccurate theo- 
ry. ‘If disease,” he said, ‘be once shown to 
exist in the mind of the testator, it matters 
not that it be discoverable only when the 
mind is addressed to a certain subject to the 
exclusion of all others, the testator must be 
pronounced incapable. The same result fol- 
lows though the particular subjects upon 
which the disease is manifested have no con- 
nection whatever with the testamentary dis- 
position before the court.” 

(3) In 1870 Sir Alexander Cockburn 
brushed away these webs of metaphysical 
subtlety in his judgment, in the case of Banks 
v. Goodfellow. Compendiously stated the 
facts were these: A had made his will in 
favor of B, his niece, who had lived with him 
for many years and to whom he had always 
expressed an intention to leave his property. 
At the time of making the will he was under a 
delusion that a man named Featherstone- 
haugh, to whom he had borne a violent 
hatred and who was actually dead, was still 
This man had no claim whatever up- 
on A. The jury found in favor of the will, 
probate was granted and the Court of 
Queen’s Bench refused to set aside the ver- 
dict. “It is essential,’ said Chief-Justice 
Cockburn, ‘to the exercise of the powers of 
making a will that, the testator shall under- 
stand the nature of the act and its effects; 
shall understand the extent of the property 
of which he is disposing; shall be able to 
comprehend and appreciate the claims to 
which he ought to give effect; and, with a 
view to the latter object, that no disorder of 
the mind shall poison the affections, pervert 


alive. 


| his sense of right, or prevent the exercise of 


ble, if unsound upon a single subject could | his natural faculties, that no insane delusion 











—t 


ee eee 





XUM 


Chapters in the English Law of Lunacy. 539 





shall influence his will in disposing of his 
property and bring about a disposal of it 
which, ifthe mind had been sound, would not 
have been made.” In the case of Boughton 
z. Knight, Sir James Hannen laid down the 
law in similar language. ‘There must bea 
memory to recall the several persons who 
may be fitting objects for the testator’s 
bounty and to comprehend their relationship 
to himself and their claim upon him; a 
sound mind does not mean a perfectly bal- 
anced mind, free from all influence of preju- 
dice, passion or pride: the law does not say 
that a man is incapacitated from making his 
will if he proposes to make a disposition of 
his property moved by capricious, frivolous, 
or even bad motives. Eccentricities, as they 
are commonly called, of manner, of habit, 
of life, of amusements, of dress, and so on, 
must be disregarded; but there is a limit be- 
yond which one feels that it ceases to be a 
question of harsh, unreasonable judgment of 
character, and that the repulsion which a 
parent exhibits towards one or more of his 
children must proceed from some mental de- 
fect in himself.” 

It may be rather interesting to contrast 
English with American law on this subject 
before concluding the present series. Each 
had a preliminary period in which testamen- 
tary capacity was a question of fact. Each 
has now arrived at the same goal. Testa- 
mentary capacity is a question of fact once 
more. Each has had its metaphysical pe- 
riod in which an external standard was set 
up for the determination of a testator’s 
power. But whereas the English courts held 
insanity to be so subtle and all pervading a 
disease that any, the least degree of it, was 





fatal to civil capacity, the American courts 
seem at one time to have leaned to the view 
that nothing but absolute idiocy or a-mentia 
would destroy it. Take, for instance, the case 
of Alice Lispenard (26 Wendell, 255). She 
was mentioned in her father’s will as an im- 
becile: was washed and dressed like a child, 
even when thirty-five years of age; her head 
wagged from side to side; she dribbled at the 
mouth; had sudden fits of anger so that she 
would strike children; would sit for hours 
in front of a window and continue in that po- 
sition even after the shutters were closed; 
had a vacant stare ; drank beer and wine, and 
was often intoxicated, even in the middle of 
the day. Senator Verplanck said: ‘To es- 
tablish any standard of intellect or informa- 
tion beyond the possession of reason in its 
lowest degree, as in itself essential to legal 
capacity, would create endless uncertainty, 
difficulty or litigation, would shake the 
security of property, and wrest from the 
aged and infirm that authority over their 
earnings and savings which is often their 
best security against injury or neglect.... 
the law, therefore, holds that weak minds 
differ from strong ones only in the extent 
and power of their faculties; but unless they 
betray a total loss of understanding or idiocy 
or delusion, they cannot properly be con- 
sidered unsound.” This was the Waring v. 
Waring of American law with a different 
inference from the common postulate. 
American law, too, found its Banks v. 
Goodfellow in the Parish will case (Dela- 
field v. Parish, 25 N. Y. 9), which is too 
familiar to American lawyers to need ex- 
position, even if an English lawyer were 
competent to expound it. 
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GOVERNMENT BY INJUNCTION. 


GREAT political party, in its platform 
of principles, declared, in 1896, that 


‘We denounce arbitrary interference by | 


Federal authorities in local affairs as a vio- 
lation of the Constitution of the United States 
and a crime against free institutions; and 
we especially object to government by in- 
junctions as a new and highly dangerous 
form of oppression by which Federal judges, 
in contempt of the laws of the States and 
rights of citizens, become at once legislators, 
judges and executioners.” 

This language, directed against the inter- 
ference of the Federal courts, supported by 
the regular army, on the occasion of the great 
Pullman strike in 1894, gains a new signifi- 
cance from the recent action of Federal courts 
in the great coal strike, and it is emphasized 
by the fact that in nearly every State where 
conventions have been held, this platform 
has been reaffirmed by the party which first 
promulgated it, and in many cases with 
special reference to its new application. It 
thus becomes, if not a leading issue, one of 
great collateral importance, and one which is 
destined to play no inconsiderable part in 
coming campaigns. It is important, there- 
fore, that the matter be impartially considered 
at a time when the people are prepared to 
give it candid consideration, to the end that 
in the effort to correct abuses, we shall not 
go to the extreme of creating a greater evil 
than that which we have been called upon to 
endure. 

There is no doubt that “ the arbitrary inter- 
ference by Federal authorities in local affairs ” 
is a violation of the Constitution of the United 
States. Not only is no such power granted 
(and the powers of the Federal Constitution 
are entirely dependent upon their delegation ) 
but it is expressly provided that the United 


| 
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States shall protect each of the States against 
invasion; and, on “the application of the 
legislature, or of the executive (when the leg- 
islature cannot be convened ), against domes- 
tic violence.” If the legislature, or the ex- 
ecutive, fails to call upon the Federal govern- 
ment, it can have no authority for interfering 
in ‘local affairs,” and this brings us to the 
consideration of what may be fairly under- 
stood as belonging to “local affairs.” The 
mere fact that violence is confined to a given 
locality does not of itself constitute ““ domes- 
tic violence,” or “local affairs.” It must be 
a matter of purely local concern to bring it 
within that definition. It is possible to con- 
ceive of a condition of actual public warfare, 
in which the interests of the entire nation 
might be involved, and which was yet with- 
in a given locality, and within the jurisdiction 
of a single State. It would then be the duty 
of the Federal government to interfere, and 
to extend its strong arm, even though the 
governor and the legislature refused or neg- 
lected to ask for this aid. This was prac- 
tically the condition existing in Chicago at 
the time that the Federal authorities took it 
upon themselves to interfere. The Consti- 
tution of the United States gives to Congress 
the power to “regulate commerce with 
foreign nations, and among the _ several 
States,” and, acting under this authority, 
Congress has enacted what is known as the 
Interstate Commerce Law, giving a general 
superintendence of the railroads engaged in 
interstate commerce to a commission. The 
strike, which found its focus in the city of 
Chicago, and which was nominally directed 
against the Pullman Palace Car Company, as- 
sumed such proportions, and embraced so 
wide a field of activities, that it undertook to, 
and actually did, interfere with the transit of 
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interstate commerce, to an extent which 
brought it within that salutary rule of equity 


which justifies the interposition of a writ of 


injunction, when a great and irreparable in- 
jury is to be done, for which there is no ade- 
quate remedy at law. The injunction issu- 
ing out of the Federal court went no further 
than this; it simply restrained the strikers, 
through their leaders, from interfering with 
interstate commerce. It did not prevent 
them from taking any action which might 
be permitted by the State, in matters over 
which the State had authority, but it did for- 
bid them standing along the great national 


arteries of trade and intercepting the produce | 


of the manufacturers and farmers from States 


remote from the scene of the trouble to the | 


consumers in other States, and if the exercise 
of this undoubted right operated to embar- 
rass the progress of a strike which had 
reached the stage of a riot, which the State 
authorities showed no disposition to quell, 
it was but one of the incidents of that power 
against which right thinking-people have no 
cause to complain. This was not an “ arbi- 
trary interference by Federal authorities in 
local affairs”; it was the legitimate assertion 
of a power exclusively within the jurisdiction 
of the Federal government, and the mere fact 
that it was located in Cook County, in the 
State of Illinois, in no wise affected its general 
character. 

It should, however, be kept in mind, in 
considering the question of ‘‘ government by 
injunction,” as it is presented by the more 
recent cases, and especially in West Virginia, 
that the injunction which is looked to for a 
precedent in dealing with labor difficulties 
was directed, not to the merits of the strike; 
not to the interference with the liberty of 
those engaged in the enterprise, in so far as 
it related to the right of individuals to as- 
semble, and to take action which they be- 
lieved to be intended to accomplish their 
purpose ; but purely and simply to the preser- 
vation of the rights of the public in the free 
transit of their goods over the interstate 








highways, the interruption of which would be 
attended with great and irremedial damages 
to people in other States, and who had no 
interest in the difficulty which it was sought 
to settle. In other words, the injunction is- 
sued at Chicago was confined to its legiti- 
mate sphere; to the preservation of the 
property rights of those who were engaged 
in interstate commerce, and who had no 


| adequate remedy at law for the injuries 


which they must have sustained had the 
striking railroad employees been allowed to 
interrupt its passage through the city of Chi- 
cago en route to its destination. 

« An injunction,” says Bouvier’s Law Dic- 
tionary, “is a prohibitory writ, specially 
prayed for by a bill, in which the plaintiff's 
title is set forth, restraining a person from 
committing or doing an act (other than crimi- 
nal acts), which appear against equity and 
conscience.” Or, to put it in another form, 
an injunction is a part of the machinery of 
courts of equity, dealing exclusively with 
property and civil rights, and is not to be in- 
voked except in cases where there is no ade- 
quate remedy at law, or where the damages 
are of such a nature that they cannot be 
fully compensated. 
junction is issued for the primary purpose of 
preventing an individual, or a body of indi- 
viduals, from committing a crime, it is usurp- 
ing a power, and under the pretense of 
punishing for the contempt, is in effect 
punishing the crime, without allowing the 
prisoner the benefits of his constitutional 
right to a trial by jury. 

There is no warrant for such injunctions, 
and especially so when they are directed 
against the constitutional right of citizens 
‘“‘ peaceably to assemble, and to petition the 
government for a redress of grievances,” a 
clause found in spirit, not alone in the Fed- 
eral Constitution, but in nearly every State in 
the Union. ‘The subject matter of the 
jurisdiction of equity being the protection 
of private property and of civil rights,” says 
James L. High in his great “ Treatise on the 


When, therefore, an in- 
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Law of Injunctions,” ‘ courts of equity will 
not interfere for the punishment or preven- 
tion of merely criminal or immoral acts, un- 
connected with violations of private right. 
Equity has no jurisdiction to restrain the 
commission of crimes, or to enforce moral 
obligations and the performance of moral 
duties, nor will it interfere to prevent an 
illegal act merely because it is illegal. And, 
in the absence of any injury to private rights, 
it will not lend its aid by injunction to re- 
strain the violation of public or penal statutes 
or the commission of immoral or illegal 
acts.” 

“If a charge be of a criminal nature, or 
an offense against the public, and does not 
touch the enjoyment of property,” says 
Chancellor Kent in the case of the Attorney- 
General v. Utica Insurance Company (2 
Johns. Ch. 371) “it ought not to be brought 
within the direct jurisdiction of this court, 
which was intended to deal only in matters 
of civil right, resting in equity, or where the 
remedy at law was not sufficiently adequate. 
Nor should the process of injunction be ap- 
plied, but with the utmost caution. It is 
the strong arm of the court, and to render 
its operation benign and useful it must be 
exercised with great discretion, and when 
necessity requires it. . Thus, in Brown’s 
case, in 2 Vesey, 414,” continues the learned 
chancellor, ‘‘a motion was made for an in- 
junction to stay the use of a market, and 
Lord Hardwicke said it was a most extraordi- 
nary attempt, and that the plaintiff had 
several remedies which he might use. He 
said it would cause great confusion to bring 
into contempt, upon the injunction, all per- 
sons who might use the market; and that if 
the court ought to interfere at all, it would 
be after the title was established at law.” 
Quoting Lord Eldon (Attorney General v. 
Nichol, 16 Vesey, 338) on an information 
filed to restrain the defendant from obstruct- 
ing the ancient lights of a hospital, the 
chancellor says: “ I know that the court is in 
the practice of restraining private nuisances 





to property, and of quieting persons in the 
enjoyment of private rights; but it is an ex- 
tremely rare case, and may be considered, 
if it ever happened, as an anomaly for a 
court of equity to interfere at all, and much 
less primarily, by injunction, to put down a 
public nuisance which did not violate the 
rights of property, but only contravened the 
general policy. The plain state of the case, 
then, is that an information is here filed by 
the attorney-general, to redress, and to re- 
strain, by injunction, the usurpation of a 
franchise, which, if true, amounts to a breach 
of law, and of public policy. I may venture 
to say that such a prosecution is without 
precedent in this court, but it is supported 
by a thousand precedents in the courts of law. 
How, then, can I hesitate on the question of 
jurisdiction? The whole question, upon the 
merits, is one of law, and not of equity. 
The charge is too much of the nature of a 
misdemeanor to belong to this court. The 
process of injunction is too peremptory and 
powerful in its effects to be used in such a 
case as this, without the clearest sanction. 
I shall better consult the stability and utility 
of the powers of this court by not stretching 
them beyond the limits prescribed by the 
precedents.” 

“The jurisdiction of these courts, thus 
operating by way of special injunctions,” 
says Mr. Justice Story in his “ Equity Juris- 
prudence” (vol. 2, page 291), “‘is manifestly 
indispensable for the purposes of social jus- 
tice in a great variety of cases, and therefore 
should be fostered and upheld by a steady 
confidence. At the same time it must be 
admitted that the exercise of it is attended 
with no small danger, bo°h from its summary 
nature and its liability to abuse. It ought, 
therefore, to be guarded with extreme 
caution, and applied only in very clear 
cases ; otherwise, instead of becoming an in- 
strument to promote the public, as well as 
private, welfare, it may become a means of 
extensive, and, perhaps, of irreparable in- 
justice.” 
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In the same line are the remarks of Mr. 
Justice Baldwin in the case of Bonaparte v. 
Camden and Amboy Railroad Company 
(1 Baldwin’s Cir. R. 218) where he says: 
“There is no power, the exercise of which 
is more delicate, which requires greater 
caution, deliberation, and sound discretion, 
or is more dangerous in a doubtful case, 
than the issuing an injunction. It is the 
strong arm of equity, that never ought to be 
extended, unless to cases of great injury, 
where courts of law cannot afford an ade- 
quate or commensurate remedy in damages. 
The right must be clear, the injury impend- 
ing or threatening, so as to be averted only 
by the protecting preventive process of in- 
junction.” 

The right of the people ‘“ peaceably to 
assemble” (a right inherent in all govern- 
ments in which the sovereignty rests in the 
people) being conceded, there are but two 
possible conditions which could justify the 
courts in resorting to the process of injunc- 
tion — the one to prevent their becoming a 
public nuisance by obstructing the highways 
to the exclusion of other persons, and the 
other to prevent such a permanent trespass 
as to constitute a’private nuisance within the 
meaning of the law. So long as they were 
peaceably assembled they were within the 
special protection of the Constitution, and 
they had a perfect and inalienable right to 
the use of the highways in thus peaceably 
assembling, or in passing to or from such 
place of assembly, either singly or in a body 
as they might elect. The moment they 
ceased to be peaceable, that moment they 
passed beyond the jurisdiction of a court of 


equity, and came within the jurisdiction of | 


the law, where each became answerable for 
his conduct to a jury of his peers, and not 
to the arbitrary will of a single judge. 

It is necessary to a-proper understanding 
of this question that we briefly consider 
what constitutes such a trespass, or such a 
nuisance, as to justify courts of equity in 
issuing injunctions. It is not enough that a 


thing shall be a nuisance to some individual, 
or even to a collection of individuals; it 
must be such a nuisance as to permanently 
impair the value of property, and by such 
impairment to inflict an injury upon the 
owner of such property for which he can 
have no adequate remedy at law. ‘ When 
the injury complained of is not, fer se, a 
nuisance, but may or may not become so,” 
says Mr. High, ‘and when it is uncertain, 
indefinite or contingent, or productive of only 
possible injury, equity will not interfere.” 

“The principles upon which this court 
should proceed in granting or refusing relief 
by injunction in cases of this kind,” says 
Chancellor Walworth in a quoted case, “ are 
correctly laid down by Lord Brougham in 
the recent case of the Earl of Ripon 7. 
Hobart (Cooper’s Rep. Temp. Brougham, 
333). Ifthe thing sought to be prohibited 
is in itself a nuisance, the court will interfere 
to stay irreparable mischief, where the com- 
plainant’s right is not doubtful, without wait- 
ing for the result of atrial. But where the 
thing sought to be restrained is not in itself 
noxious, but only something which may 
according to circumstances prove to be so, 
the court will refuse to interfere until the 
matter has been tried at law by an action.” 
Again the same authority is quoted that “ It 
is always to be borne in mind that the juris- 
diction of this court over nuisances by in- 
junction at all, is of recent growth, has not 
till very lately been much exercised, and has 
at various times found great reluctance on 
the part of learned judges to use it, even in 
cases where the thing or the act complained 
of was admitted to be directly and im- 
mediately hurtful to the plaintiff. . . It is 
also very material to observe, what is indeed 
strong authority of a negative kind, that no 
instance can be produced of the interposition 
by injunction in the case of what we have 
been regarding as eventual or contingent 
nuisance.” 

It is evident from these careful statements 
of learned judges in the decision of impor- 
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tant questions, that the peaceable assemblage 
of miners in the vicinity of the coal mines, 
in the hope of inducing their fellow-laborers 
to engage in a common cause for the pro- 
motion of their own interests, was not such 
a nuisance as to bring them within the juris- 
diction of a court of equity, or to warrant 
the issuing of its process to restrain them 
from making use of the public highways in 
the promotion of their cause. 

We come, then, to the question of trespass, 
and upon this point the courts have been 
equally clear. They demand not only that 
a trespass shall be shown, but that it shall 
be of such a permanent nature, entailing 
actual irremediable damages, that the de- 
fendant may not be able to compensate for 
the loss. The mere encampment of a peace- 
able body of miners upon the surface of the 
ground owned or controlled by a corporation 
engaged in the mining of coal, while con- 





stituting a trespass, is not such a trespass as | 


to justify a court of equity in issuing an in- 
junction to restrain them from this action, | 
because it cannot be shown that it is a direct | 
injury to the property of the company — | 


any resulting damage is contingent, and not 
within the jurisdiction of the court under 
any fair construction of its powers, as under- 
stood and exercised for centuries. 

Therefore, while there can be no doubt as 
to the right of the court to issue an injunc- 
tion, and to enforce it with the military 
power, restraining persons from interfering 
with the transportation of goods over the 
interstate highways, the loss or delay of 
which would result in irreparable damage to 
people in all parts of the country, or to the 
corporations engaged in such transportation, 
this action ought not to be allowed to be- 
come a precedent for interference for no 
other purpose than to prevent the possible 
commission of crimes. Crime is not within 
the jurisdiction of equity; it belongs ex- 
clusively to the law, and it is the high duty 
of good citizenship to demand that our 
courts shall be preserved in all of their old- 
time integrity, and that they shall not be 
prostituted to the service of selfish interests 
in the suppression of honest, if misdirected, 
efforts to ameliorate the condition of the 
human race. 


A LEGAL RELIC. 


By MELVIN 
HE seal is perhaps the greatest relic 
of all our legal treasures of to-day. | 

Its archetype must date with the first form- | 

ation of society, more ancient than the 

prophets and the judges, more honorable 
than the oath and affirmation or any other 
custom which we practice and revere to- 
day. It appears concomitant with the first 
business transactions of mankind. Our first | 
great book of precedents records that Judah, | 
more than thirty-seven centuries ago, con- 

stantly carried his signet with him. (Gen. 


Xxxviii, 18.) 
currence for Moses to affix his seal to doc- 


And it was an ordinary oc- | 


M. 
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uments. (Deut. xxxii, 34.) And when 
the whole Israelitish nation desired to 


bind itself in the most solemn manner, its 
officers executed a deed, saying, ‘‘ And be- 
cause of all this we make a sure covenant 
and write it; and our princes, Levites, and 
(Neh. ix, 38.) 

In re Jeremiah approaches the nearest 
to modern methods of any recorded ancient 
transaction. For Jeremiah bought Hana- 
meel’s field, and the evidences were sub- 
scribed and sealed in the presence of wit- 
(Jeremiah xxxii, 10.) That this 


priests seal unto it.” 


nesses. 


was the usual form of conveyancing in his 
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day Jeremiah attests, for he says (verse 44) 
that ‘‘men shall buy fields for money and 
subscribe evidences and seal them, and take 
witnesses.” 

But Israel has not the exclusive claim to 
the origin of the seal, for among the re- 
mains of Assyria, Babylon, Egypt, and all 
other eastern nations, seals abound. Little 
do we think, in the ordinary transactions 
of our offices, that some thousands of years 
hence some of them may be examined as 
historical curiosities. Just so when the 
heirs of Petepsais sold eight hundred cubits 
of vacant land near the city of Thebes to 
Neuchetes, in the reign of Cleopatra, one 
hundred and six years before Christ. Their 
sole thought doubtless was of the one talent 
of brass money, the consideration; but he 
who will may now examine the deed itself 
and its authenticating seal. Throughout the 
East every governor of a village has at this 
day his own private seal or signet with 
which he seals and authenticates his writ- 
ings and decrees. 

From the East the use of the seal passed 
to Greece. Thence to Rome, where it was 
ordained that the seal be affixed to a thread 
drawn three times through holes perforated 
through the parchment. And they were 
held so sacred that counterfeiting them was 
punished by the most horrible penalty known 
to Roman Law. (Justinian, Inst., Lib. 4; 
Tit. XVIl, §7.) 

During the medizval period, they were 
considered the main proof of the authen- 
ticity of all sorts of documents, both public 
and private. 

But coming to the land from which our 
law directly takes its rise, it appears that 
among the Saxons seals were not in general 
use. For the Saxon, to whom the pen was 
generally a stranger, smeared his right hand 
with ink and laid it upon the paper under 
the words, ‘Witness my hand.” ‘Then he 
made the sign of the holy cross in black or 
gold, and a great number of witnesses attested 


his act. (Sheppard’s Touchstone, 121.) 


| 
| 
| 


Then came the Norman conqueror, and 
legislating his own customs upon his van- 
quished subjects, he decreed the use of the 
waxen seal in lieu of the manual daub and 
cross but not being in the least more schol- 


| arly than the Saxon, he impressed his signet 


on the wax and said, ‘‘ Witness my seal.” 
So the phrase, ‘‘ Witness my hand and seal,” 
under which thousands now daily write their 
names, meant something then, though they 
are but hollow words now, in the use of 
which we pay unconscious tribute to our 
noble ancestor who used this form of at- 
testation because it was the very best he 
could do. -And the mark of the illiterate 


man is the Saxon sign of the holy cross. 


All our modern law on this subject issues 
from the opinion of the greatest legal dog- 
matist of English writers, Lord Coke, who 
in his third Institute established for centu- 


| ries the great common law definition of a 
| seal, viz., ‘wax with an impression.” (3 Inst. 


169.) 
But why this history? 
what reason this custom of sealing was in- 


Merely to see for 


troduced and revered so highly that to-day 
| we are governed in many jurisdictions of 


| character. 


this country by rules giving it an artificial 
It first began when king, prince, 
and peasant were alike illiterate. Some 
means of identifying their execution of doc- 
uments must be adopted, and in the multi- 
fariousness of designs which could be im- 
pressed on wax was their salvation; so that 
a seal came to be regarded as essential to a 


deed, while signing was not. (Sheppard’s 


| Touchstone, 121.) 


But great is precedent. 
vailed. So when ability to write became 
common, the courts dared not discard the 
seal, and being at a loss to ascribe sensible 
existing reasons therefor, have invented the 
fiction that the affixing of this attachment 
gives the document a certain solemnity and 
tends to excite caution in the illiterate. And 


And it has pre- 


| since it must stand for something, they have 


attached to it the doctrine still followed 





546 The Green Bag. 





nearly all over our broad land, that the con- 
sideration for a sealed instrument is conclu- 
sively to be presumed. 

Well did the court in Jones v7. Logwood 
(1 Washington Va., 42,) say that ‘there is 
neither an act of Parliament nor an adjudged 
case” to substantiate this position. “It was 
his (Lord Coke’s) opinion, merely founded 
on the practice of that day, and if it gives a 
binding rule, we may, by going further back, 
discover a period of time when the impres- 
sion was made with the eye tooth. There 
was some utility in that custom, since the 
tooth impressed was the man’s own, and fur- 
nished a test in case of forgery. But both 
are founded on the usage of the time.” 

Justice, however, became bound and fet- 
tered. Then the harshness of the conven- 
tion became apparent, and one by one the 
perquisites of this so-called “solemn” piece 
of impressed wax have been taken away. 

Its conclusiveness has been lost in Equity. 
Its distinctiveness faded when many were 
permitted to use the same design, and van- 
ished with the adoption at a later day of 
the words of Baron Clark, who thought that 
‘‘twentie men may seal with one seal . 
upon one piece of wax onely.” (1 Leonard, 
Pt. 2, P. 21.) The learned baron was in 
the minority of the court in 1659, though 
unknown to him he was supported by 
Justinian. (Inst., Lib. 11; Tit. x. 5.) He 
would have added a row of curls to his wig 





if he knew how the world was to come to | 


his opinion. Later, the necessary impres- 
sion has become so slight that a Supreme 
Court in banc seriously declared that, in the 
case of our little piece of paper with scal- 
loped edges, the act of causing cohesion 


made ‘a sufficient impression to comply 
with the requirements of the law.” (33 Mo. 
35+) 

Lo! the iconoclast has been studying 
iconography. The seal has seen it and 
shuddered. Ever and anon it has parted 
with the variegated and distinctive garments 
which are its ancient heritage ; for from time 
immemorial it has been the object of the 
keenest scrutiny and the subject of the most 
searching criticism, of the profoundest ju- 
dicial reasoning, and of refinement of dis- 
tinctions. But the iconoclast has found it 
and it is doomed. 

It is such unhealthy growths upon the 
body of the law which give irrefutable 
occasion for the contemptuous remarks of 
laymen. And when by skillful surgery we 
remove these excrescences which burden 
the law but do not benefit it, its devotees 
will value it more, and the public will value 
it more, because divested of refinements that 
impede the righteous administration of jus- 
tice. 

Soon may we have occasion in every state 
to carve that epitaph which may be found 
in Mississippi, ‘‘Beneath this lies all that 
remains of Locus Sigilli, a character of 
ancient date, whose mission was to give 
peculiar solemnity to documents. Emigrat- 
ing to this state in its earliest days, he served 
his day and generation to a good old age 
and was gathered to his fathers, generally 
mourned by the members of the legal pro- 
fession. He has left surviving only one 
relative, who is now in the keeping of cor- 
porations. His last request was that his 
epitaph should be under seal.” (Miss. 
Anno. Code, Ch. 40, Note. [4079 ]) 
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LONDON LEGAL LETTER. 


London, Nov. 1, 1897. 

THE manner of making judges in England must be a 
matter in which lawyers in America are deeply interested. 
To begin with, there are, not counting the law lords of the 
House of Lords, no less than twenty-nine judges of the 
High Court of Justice. At the head of this large staff is 
the Lord Chancellor, who has a salary of $50,000 a year. 
Next comes the Lord Chief Justice with a salary of $40,000, 
and after him the Master of the Rolls with a salary of 
$30,000; then there are five judges of the Court of Appeal, 
who receive $25,000 each. The /utsne judges are five 
chancery justices and fourteen Queen’s bench justices, and 
there are two judges of the probate, divorce and ad- 
miralty division. All of these judges receive $25,000 each. 
As all of these appointments, except that of the Lord Chan- 
cellor, are for life, and any of the judges may retire after 
fifteen years’ service ona pension of two-thirds of the salary, 
there are therefore no less than thirty very large plums 
within the reach of the practicing members of the bar, from 
whom alone these appointments can be made, for no mem- 
ber of the solicitors’ branch of the profession is eligible for 
promotion to the bench. Besides these large-salaried 
officials, there is an attorney general who receives a salary 
and fees, and a solicitor general who is compensated in like 
manner. Last year the attorney general’s combined income 
from salary and fees amounted to over $65,000, and that of 
the solicitor general to over $41,000. These law officers 
must also be barristers, no solicitor being within the range 
of appointment to these distinguished and lucrative posi- 
tions. 

All of these appointments are part of the patronage of 
the Lord Chancellor. ‘Theoretically and practically, in the 
majority of cases, the vacancies on the bench are filled by 
promotion from the ranks of the leaders of the bar, those 
who have earned the right to selection by large experience 
in the trial of cases and general fitness and position. The 
Lord Chancellor is the only one of the judges who is not 
appointed for life, he coming in and going out with every 
change in the politics of the ministry. Naturally he selects 
for appointment to the bench one of his own party, but it 
not infrequently happens, to the great credit of the system, 
that a lawyer of eminence at the bar of the opposite party 
is promoted over the head of a partisan of the ministry. 

Within the past fortnight no less than six appointments 
have been made to the bench, a greater number than has 
occurred within the same space of time for many years. 
First Mr. Justice Cave resigned, and before his resignation 
took effect he died. To fill the vacancy on the Queen’s 
bench the Lord Chancellor appointed Mr. Bigham, Q. €., 
who for twenty years has been a leader of the Northern 
Circuit and more recently of that branch of the High Court 
to which is assigned the trial of purely commercial cases. 
This was the beginning of the judicial changes, for Mr. 
Bigham’s appointment was hardly announced before Lord 
Esher, the Master of the Rolls, who for thirty years has oc- 
cupied a conspicuous position on the English bench, 
resigned, closely followed by his friend, Lord Justice Lopes 





of the Court of Appeal, upon his elevation to the peerage as 
Lord Ludlow. Asthe Master of the Rolls is ex officio presi- 
dent of the Court of Appeal, two vacancies were thus 
created. ‘These were filled by the promotions of Mr. Jus- 
tice Henn Collins from the Queen’s bench, and Mr. Justice 
Vaughan Williams from the Bankruptcy branch of the 
Queen’s Bench Court, two of the ablest of the /zisne 
judges. To fill their places two new Queen’s bench judges 
have been selected from the bar— Mr. Darling, Q.C., and 
Mr. Channell, Q.C. The latter is an able and skillful lawyer, 
and his appointment has been received with general appro- 
bation; but the former owes his new and responsible position 
to political influence as he has had butlittle practice, although 
having been at the bar for nearly thirty years. The fact 
that only one out of six appointees to judicial positions by 
the Lord Chancellor is open to the charge of political favor 
speaks well for the system and to the strong control which 
is exercised over the ministry by public opinion. Unfortu- 
nately there have been other appointments within a com- 
paratively recent date which have been severely criticised, 
and there are now four judges on the bench whose selec- 
tion has unquestionably been dictated by political pressure. 
Still, four out of twenty-nine is a small proportion, and the 
bench as now constituted is quite up to the average. It is 
a matter of congratulation that the appointees have no 
participation in politics and that once appointed they en- 
deavor to live up to the high traditions of the English 
judiciary. 

In a recent letter I referred to the recently enacted Em- 
ployers’ Liability Act. The provisions of that law, so far as 
the scale and conditions of compensation are concerned, are 
strikingly at variance with recent findings of juries in the 
United States, particularly in the West. It is provided by 
the Act that where death results from the injury if the work- 
man leaves anyone wholly dependent upon his earnings the 
compensation shall be a sum equal to his earnings during 
the three years next preceding the injury which resulted in 
his death, but not exceeding in any case £300, or $1500. 
If the workman does not leave anyone wholly, but only in 
part, dependent upon his earnings, then the amount pay- 
able shall be such sum not exceeding £300 as may be 
agreed upon or may be determined upon by arbitration, In 
case he leaves no dependents, the employer shall pay the 
reasonable expenses of his medical attendance and his burial, 
not exceeding £10. Where the injury is not fatal, but re- 
sults in total or partial incapacity for work, the injured 
man’s compensation is a weekly payment during the inca- 
pacity not exceeding fifty per cent of his average weekly 
earnings during the previous twelve months, but such 
weekly payment is not to exceed one pound. In fixing this 
amount, regard shall be had to the difference between. the 
amount of the average weekly earnings before the accident 
and the average amount which the injured man may be 
able to earn after the accident, and also to any payment 
other than wages’ which he may receive from his employer 
in respect of his injury during the period of his incapacity. 
To prevent fraud upon the employer, the Act provides that 
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the injured workman shall, if required, and in order to fix 
the amount to be paid him, submit himself for examination 
by a doctor provided and paid by the employer, and if he 
refuses, his right of compensation shall be suspended until 
he complies. So, too, he must submit himself forexamination 
from time to time after he comes into receipt of his compen- 
sation. ‘This comparatively low rate of compensation is in 
accordance with the view generally taken of the value of 
life and of a workman’s capacity in this country, and, 
remarkable as it may seem, although the principle of the 
bill was bitterly fought over in the House of Commons 
there was no question raised by the labor representatives 
or others as to the scale of compensation. A fortnight ago 
the amount to be awarded in an action for damage for per- 
sonal injuries where an engine driver was knocked down 
and run over in the street and so badly injured that one of 
his legs had to be amputated and the other was seriously 
hurt, was fixed by a common jury in a London County Court 
at £150. ‘The new law has not yet gone into effect but it 
will be observed that this award is but little higher than 
the scale fixed in the Act. 

The opening of the courts after the long vacation was 
celebrated this year for the first time for many generations 
by a religious ceremonial and a pageant of more than 





usual brilliancy. Heretofore the judges, attended by the 
Queen’s Counsel, have simply walked ina straggling pro- 
cession through the Central Hall of the Royal Courts. On 
Monday last a service was first held in Westminster Abbey 
which was largely attended not only by judges and leaders 
and juniors, but by as many of the outside public, particu- 
larly ladies, as could gain admission. The scene was a 
most impressive as well as brilliant one, color being given 
to it by thescarlet and ermine of the judges, the full bottomed 
wigs and court dress of the Queen’s Counsel, the rounded 
wigs and flowing robes of the juniors, and the surplices and 
academical vestments of the clergy. After the service, which 
lasted only forty-five minutes and consisted of a shortened 
form of matins, the procession was made through the hall 
of the courts, the sides being lined with hundreds of 
ladies. The judges upon reaching their respective courts 
sat but for a few moments while the crowd dispersed, many 
of the latter breaking up into tea parties in the chambers of 
the junior members of the bar. To these juniors and to the 
profession generally there was no little zest added to the 
festivities by the knowledge that the list of causes to be 
tried at this term is the largest for a number of years past. 
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CURRENT TOPICS. 


SPECIAL PLEADING. — It is evident that the editor 
of the «*London Law Journal” had a vacation in 
August. Usually that learned person is too serious 
and instructive to be quotable in these trifling 
columns, but in August his Odster Dicta disclosed a 
lighter hand. For example, the summer editor thus 
cheerfully discoursed concerning special pleading : — 

“ An entertaining article might be written on the hu- 
mors of special pleading. How Littledale, a master of 
the art, in drawing an indictment for murder which had 
been committed with a double-barreled pistol, spent many 
hours in endeavoring to invent some form of words by 
which to cover the possibility of the fact of the ball having 
issued from either barrel; how another pleader lost his 
cause by miscalling wé/es arbores ; how an indictment for 
forgery was quashed because it charged the prisoner as 
Bartw., when he had signed the damning noteas Bartholo- 
mew; how Parke (Baron Surrebutter) took a demurrer to 
the bedside of a sick friend, feeling sure, he said, that the 
sight of it would restore the invalid, it was so exquisitely 
drafted. But of all the wire-drawn refinements of that 
wonderful science, could anyfhing astonish the honest lay- 
man more than the case referred to in ‘ Rolle’s Reports’ ? 
In this case, an action for words, the pleading was that 
‘Sir Thomas Holt hath taken a cleaver and stricken his 
cook upon the head so that one side of the head fell upon 
one shoulder, and the other side upon the other shoulder,’ 
but it omitted to say that the cook was dead, ‘il ne averr 
que le cook fuit mort,’ so it was bad—‘ pur ceo fuit ad- 
judge nemy bon’ — the cook’s death after this splitting of 
his head being matter of inference only. The case in which 
the above is cited as an authority is itself a charming 
illustration of the fastidious nicety of the old pleader. 
‘ Thou art a thief,’ the defendant had said to the plaintiff; 
‘thou hast stolen me a hundred of slatte.’ ‘Stolen me’! 
It puzzled the court where was the felony in stealing the 
defendant? Judgment for the defendant.” 

All this reminds us of our salad days when we 
dared write so irreverently of Charles O’Conor and 
the other devotees of that awful science of special 
pleading. It must be confessed in candor that in 
Holt’s case there was no necessary inference that the 
cook was dead, for the cleaver might not have been 
used for its customary office of cleaving, but might 
have been employed simply as a bat, knocking the 
culinary mechanic’s head to right and left and not 
seriously injuring him. So in the case last above 











mentioned, it is very clear that whatever the speaker’s 
intention, his charge, construed by ordinary gram- 
matical rules, was of stealing for the defendant's 
benefit. ‘* Rob me the exchequer, Hal,” said Sir 
John. Give the devil his due. As for the Baron’s 
administration of a demurrer to the sick man, it was 
evidently designed as a healing draught. Demurrers 
from England do no good nowadays in the case of 
‘* the sick man.” 


DELAYS OF THE LAw.—Some fault has been 
found with the delays of the law. But delay in some 
cases would seem to be advantageous in eliciting the 
truth. It is recorded in recent newspapers that in 
Kansas, in a suit for damages by a woman against a 
railroad company, a dozen physicians testified that 
on account of the injuries sustained by the plaintiff, 
maternity must be to her a thing unknown. The 
verdict was for the plaintiff, and the company appealed 
to the Supreme Court, where, after the lapse of a 
number of years, the decision of the lower court has 
just been affirmed. Meanwhile the woman has given 
birth to three children. We dare say that if the 
decision had been reversed, the plaintiff would have 
recovered more damages on the new trial. That is 
the way it always works. The jury would have 
awarded more damages to the woman on account of 
her supposed mortification in being convicted of 
mistake. 


A PROLIX WILL, —In the very agreeable memoir 
of Chief-Justice Doe, in the June GREEN Baa, is 
given a copy of his will, from which the writer thinks 
‘* not more than three or four words could be omit- 
ted.” But the Chief Justice was always prolix. He 
could not help it, and his will is prolix. Turning 
to page 252 of our June issue, the reader will see 
how much that document could have been condensed. 
For ‘* give, devise and bequeath” read ‘ give.” 
For ‘‘all the rest and residue of my estate, real and 
personal ” read «* the residue of my estate.” In the 
third clause, for ‘* my said wife, Edith H. Doe,” 
read ‘*my wife,” for the virtuous chief could not 
have had more than one, and he had already stated 
her name. Instead of ** and direct that she shall be 
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exempt from giving a bond as such executrix,” read 
«« without bond.” In the beginning, ‘‘ and testa- 
ment’ seems superfluous. There is no wonder that 
the legislature had to pass an act restraining the chief 
and his fellows from writing long opinions ! 

EDUCATION AND GENIUS.— Judge Thompson said, 
substantially, in an address on Jackson, that correct 
spelling is not essential to administrative greatness, 
and cited Cromwell, Washington and Napoleon as 
proofs. This gives the Chairman an excuse for lugging 
in some remarks to the same effect made by him ina 
recent address on education :— 

‘« You may be startled by my proposition that genius 
does not need education, but I speak of a very few — 
of one or two or three of a century who really deserve 
the name of genius, such as Homer, Shakespeare, 
Peter the Great, Napoleon, Beethoven, Michael 
Angelo, Abraham Lincoln, all comparatively un- 
educated men. If Homer had been a profoundly 
educated man, he might possibly have been as absurd 
a pedant as those German commentators who insist 
that he was a syndicate and can tell us exactly what 
verses have been interpolated since the original poems 
were first recited. If Shakespeare had been as well 
educated as his contemporary, Bacon, he would prob- 
ably have written as bad verses as he. Could a 
broad education have made a greater soldier or a wiser 
civil administrator of Napoleon? Would the ability to 
spell correctly have added anything to the moral 
stature of Washington ? 

** What did education ever do for Abraham Lin- 
coln? Who wrote the wisest, most admirably 
expressed State papers of modern times? Look at the 
difference between mere talent and heaven-descended 
genius, as shown at the dedication of the Gettysburg 
Cemetery, where the best educated and most polished 
orator of his day and the comparatively uneducated 
President came in competition. Edward Everett, 
scholarly and elegant, with all the artifices of a 
trained declaimer, delivered from memory an ora- 
tion three hours long. Abraham Lincoln, ungainly, 
homely, awkward, read through his spectacles, and 
a little through his nose, in a tone inaudible fifty 
feet distant, an address fifteen minutes in length. 
Very few of us have read Everett's oration, and 
nobody in the future will read it, but those inspired 
words of Abraham Lincoln, with the soul of the 
seer and martyr behind them, have been read by 
every intelligent man, womah and youth in our land, 
and never by any of us who lived in this time without 
tears and silent blessing. They are in the pages of 
school readers ; they will be read and admired 2,400 
years hence even more than those of Pericles on a 
similar occasion are now admired, though spoken 
2,400 years ago ; and they will inspire a noble love of 





country in our descendants when the very name of 
Everett shall be forgotten. Now this gift is something 
which education could not have given and could not 
have enhanced.” 


RoosTER Law. — Some time ago the Chairman 
queried whether he had a right to an injunction 
against early-rising roosters in the immediate vicinity 
of his domicile. In respect to this, Mr. C. E. 
Littlefield of Rockland, Me., writes him as follows :— 


I had called to my attention recently a case which, 
although it is not perhaps an illustration of the elasticity 
of the common law, is an illustration of an application of 
its well settled principles to a novel state of facts. In 
connection with your early waking and late rising, during 
the interval between which you seem to have been seriously 
oppressed by the unbridled conduct of certain roosters, I 
thought it would perhaps interest you to know that the 
court of Maine, in the case referred to, have recently held 
that the keeping of hens (and roosters included, of course), 
under circumstances evidently like those to which you 
refer, constituted a nuisance kept at the annoyance of the 
plaintiff, for which he was entitled to damages. See the 
unreported case of Timothy F. Desmond v. James H. 
Smith, Androscoggin County. 

In that case, however, only nominal damages were 
assessed, as the plaintiff expressed his willingness to accept 
such a result, probably being satisfied with having estab- 
lished his right to maintain the action. 

You will therefore observe that you have a remedy at 
law, and while you might not be able to sustain an injunc- 
tion until you had established at law the fact of the 
nuisance, and the roosters had demonstrated an intention 
to continue indefinitely to your irreparable damage, it is 
not absolutely necessary for you to take the law into your 
own hands, because there is yet a “ Balm in Gilead” for 
sufferers like yourself. 


Cave. —In reading the comments of the «* London 
Legal Press” on the recent death of Mr. Justice 
Cave, the Chairman is led to suspect that there was a 
bear inside that Cave. 





-_ 


NOTES OF CASES. 


UNHEALTHY JAIL.— If a man is compelled to be in- 
carcerated in an unhealthy jail, although it makes no 
difference as to his health or comfort whether it is 
owned by a county, a town, ora city, yet it seems he 
may be better off in his purse if it is a town or a city 
jail. It has recently been held in North Carolina 
that a town is liable for injury to the health of a 
prisoner by confinement in an iron or steel guard- 
house, with a tin or zinc floor covered with ice, and 
with broken windows, during a bitter cold, windy 
night in which he suffers intensely and has his feet 
badly frostbitten, when the authorities had known 




















XUM 


The Lawyers Easy Chair. 551 





of its condition for months before, and the filthy, 
wet, and frozen condition of a city prison for several 
months is presumed to be within the knowledge of 
the authorities. Shields v. Town of Durham, 118 
N.C. 450; 36 L. R. A. 293, citing Lewis v. City of 
Raleigh, 77 N.C. 229. There is not much discus- 
sion of the matter in either case ; the liability seems 
to be taken for granted under a constitution and stat- 
utes requiring jails to be kept clean. In the latter 
case the prisoner had died on account of the noxious 
air of the city guardhouse, which was under the 
market. «* He was not a bad man,” said the court ; 
««he was not a drunkard, but sometimes drank too 
much—a weakness so common that it would seem 
invidious to call it a crime in him. He had drunk 
too much and instead of letting him go home as he 
asked to be allowed to do, or of carrying him home 
as it would have been humane to do, and as he who 
made him drunk was naturally bound to do, he was 
carried to a hole like Calcutta’s, where he died be- 
fore morning.” This inhumanity cost the city 
2,000. A county, however, is not thus liable. 
White v. Sullivan Co. Comm'rs, 129 Ind. 396; 
Pfefferie v. Lyon Co. Comm’rs, 39 Kans. 432; Hite 
v. Whittey Co. Ct., 91 Ky. 168; 11 L. R. A. 122; 
Manuel v. Cumberland Co. Comm'rs, 98 N. C. 9; 
and see Webster v. Hillsdale County, 99 Mich. 259 ; 
Lindley v. Polk County, 84 Iowa, 308. As to towns 
and cities there is some conflict of decision, some 
courts holding that there is no such liability : La Clef 
v. Concordia, 41 Kans. 323; 13 Am. St. Rep., 285 ; 
Odell v. Schroeder, 58 Ill. 353; Brown v. Guyan- 
dotte, 34 W. Va.299; 11 L. R. A. 121 ; Gullikson v. 
McDonald, 62 Minn. 278 ; while on the other hand, in 
Edwards v. Pocahontas, 47 Fed. Rep. 268, the court, 
after alluding to the distinction between counties and 
municipal corporations proper, held that if a munici- 
pality having power to maintain a jail, although not re- 
quired to do so, undertakes to exercise the power, it 
will be liable for the negligent exercise of it in keep- 
ing the jail in such a filthy and unfit condition that 
the health of a prisoner is injured thereby. Even 
the North Carolina court holds if the municipality 
has furnished a proper place it will not be liable, if 
without its knowledge it is negligently permitted to 
become unfit by the attendant: Moffit v. Asheville, 
103 N. C. 237; 14 Am. St. Rep. 810; Shields v. 
Durham, 116 N. C. 394. That the negligent keeper 
or authorities are individually liable has been inti- 
mated, but never directly decided, while in Williams 
v. Adams, 3 Allen, 171, it was held that a prisoner 
cannot maintain an action against the keeper of a jail 
for failure to provide him with suitable and proper 
food, clothing and warmth, in the absence of express 
malice on his part. These cases are cited in notes 
36 L. R. A. 293. 





A SERIOUS JOKE. — In Plate v. Durst, 42 W. Va. 
63, it appeared that the plaintiff, in 1885, an orphan 
girl of twelve, went to live with her brother-in-law, and 
was treated by him as a daughter and rendered him 
service as such, in his house and store, until 1890, 
when he told her that when she should have lived with 
him ten years he would give her $1000, and on an- 
other occasion told her that when she married he 
would give her $1000 and a $500 diamond ring, or 
diamond earrings. She stayed till 1894, when he 
dismissed her. But Judge Dent, in answer to the de- 
fendant’s intimation that what he said was in jest 
remarked : «* Jokes are sometimes taken seriously by 
the young and inexperienced in the deceptive ways 
of the business world, and if such is the case, and 
thereby the person deceived is led to give valuable 
services in the full belief and expectation that the joker 
is in earnest, the law will also take the joker at his 
word, and give him good reason to smile.” How, 
pray ?— ‘* on the other side of his mouth,” perhaps. 
Defendant's counsel, having complained of the ad- 
mission into the record of unnecessary verbiage on 
the part of the plaintiff, was reminded by the court 
that they had not been guiltless in this regard, and 
‘¢ their attention is respectfully called to the celebrated 
decision of a beam against a mote with which they 
are familiar... Now we wonder if the plaintiff can 
get those diamonds when she marries! In the same 
volume (State v. Cross, p. 261) occurs a curious use 
of language, the court distinguishing a purely acci- 
dental homicide from ‘* a monstrous sedate murder.” 


MorRE PuNCTUATION. — Behold how great a 
matter a little comma kindled! In Sager v. Summers, 
49 Neb. 461, it was held that a voluntary assignment 
for the benefit of creditors, if unwitnessed, is abso- 
lutely void. The court said: ‘‘In Deere v. Losey, 
48 Neb. 622, we reached a contrary conclusion, but 
we were led into that error by the punctuation of 
section 6 of the assignment act found in the Com- 
piled Statutes. In that section the compiler placed 
a comma after the word ‘acknowledged,’ in the 
fourth line of said section 6. This would justify a 
reading of that section as follows: ‘That an assign- 
ment for the benefit of creditors, to entitle it to be 
recorded, must be executed and acknowledged in the 
manner in which a conveyance of real estate is or 
shall be required to be executed and acknowledged’! 
But on looking at the enrolled act it will be observed 
that the only comma in the first sentence of said sec- 
tion is after the word ‘ writing,’ which makes the 
section read, in effect, that a deed of assignment 
shall be in writing, and shall be executed and acknowl- 
edged in the same manner that an ordinary deed 
of real estate is required to be executed and acknowl- 
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edged to entitle it, the ordinary deed of real estate, 
to be recorded. Deere v. Losey is therefore over- 
ruled.” The section correctly set forth is as follows : 
«* Such assignment shall be in writing, and shall be 
executed and acknowledged in the manner in which 
a conveyance of real estate is or shall be required to 
be executed and acknowledged in order to entitle 
the same to be recorded.” The trouble was the in- 
terpolation of a comma after the latter «+ acknowl- 


edged,” which changed the application of ‘the 
same.” 
GOAT NOT A PERSON. — The Queen’s Bench Di- 


vision has decided that a goat is not a person or 
mankind. Osborne v. Chocqued [1896] 2 Q. B. tog. 
This was an action of damages by the bite of a dog. 
The plaintiff failed to show that the dog had ever 
bitten any person before, but did show that he had 


bitten a goat. This was held not to be an equivalent. 


ROBBERY OF GUEST BY INNKEEPER’S SERVANT. 
— Judge Dent, in Cunningham v. Bucky, p. 675, an 
action by a drunken guest at an inn for robbery by 
the innkeeper’s servant, quoting from Judge Dixon, 
in another case, says: ‘+ If drunk, the plaintiff might 
still have claimed the protection of his host, as did 
Falstaff when he fell asleep behind the arras, and 
might say with him: ‘Shall I not take mine ease in 
mine inn, but I shall have my pocket picked ?’” 


Tue Topacco Hasir. — If any of our readers are 
afflicted with this habit, they will be entertained by 
reading the report of Sterling Remedy Co. v. Eureka, 
etc., Manuf. Co., 46 U. S. App. 709. 
bill in equity, on behalf of the proprietors of a cure 
for the tobacco habit, called «+ No-to-bac,” to restrain 
the defendant from selling a similar article called 
‘* Baco-curo.”’ It was held that there was no infringe- 
ment of trade mark nor any unfair competition in 
trade. The complainant alleged that his trade had 
fallen off since the defendant started business. The 


This was a 
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court accounts for this by “judicious advertising, and 
also by the fact that, unlike the complainant, the de- 
fendant insists that during the time of taking the 
supposed remedy, the patient should not discontinue 
the use of tobacco,” observing: ‘In this we think 
the defendant has the decided advantage, because it 
does not insist upon the exercise of the will, but cures, 
or professes to cure, in despite of the will. Therein 
it strikes a ‘great popular chord,’ in that it enables 
one to indulge a habit of which he desires to be rid, 
while partaking of the cure. An easy road to health 
will always be as popular as an easy road to wealth.” 
So one need not be off with the old love before he 
gets on with the new. But is «* No-to-bac” a valid 
trade mark anyhow? Is it not merely descriptive? 


A TRANSFORMATION. — State v. Glenn, I1g 
N.C. 804, is a funny case. Glenn and the co-defen- 
dant, Amis, were indicted for an affray. G. had been 
walking up and down the street, swearing he could 
whip a man, and struck A. a blow in the face with his 
fist, knocking his head against a post, so that the 
¢¢ lick across the street. A. retorted 
with a pair of iron plyers. G. then put his hand in 
his pocket as if to draw a knife, whereupon A. caught 


was heard 


and held his arms fast, but G., getting loose, jumped 
upon a box, announced that he was an officer, and 
commanded the peace. A. pleaded guilty, and the 
court gave G. thirty days in jail on a verdict of guilty. 
Chief-Justice Faircloth observed: «* We are not in- 
formed whether the weapons used were deadly weapons 
or not, but we do observe that the application of the 
pair of iron plyers, whatever they may be, had an 
immediate and salutary effect by transforming a six- 
foot clubber into an officer, who at once began to 
discharge his duties by commanding the peace 

If we were permitted to consider the question we 
think we could approve this verdict. We have no 


doubt that his honor in pronouncing judgment gave 
the defendant full credit for his good intentions in 
Amis ought to have 


trying to preserve the peace.” 
got off free. 
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The Editor will be glad to receive contributions of 


articles of moderate length upon subjects of inter- 
est lo the profession; also anything in the way 
of legal antiquities or curiosities, faceti@, anec- 
dotes, etc. 

FACETIAE. 


Lorp ELpon lent two large volumes of prece- 
dents to a friend, and could not recollect to 
whom. In allusion to such borrowers, he observed 
that, “though backward in accounting, they 
seemed to be practiced in book-keeping.” 


THE man stammered painfully. His name was 
Sissons. Especially difficult to him was the pro- 
nunciation of his own name. He had the mis- 
fortune to stay out late and uproariously one night 
(according to the “ Illustrated American”), and 
to account for it before the magistrate at the po- 
lice court next morning. ‘ What is your name?” 
asked the court. Sissons began his reply: “Sss— 
«Stop that noise and tell 
me what is your name,” said the judge, impa- 
tiently. ‘ Siss—-sss—sss—sissss ” « That will 
do,” said his honor, severely ; “officer, what is 
this man charged with?” “TI think, your honor, 
he’s charged wid sody-water.” 


ss—ssss—ss—siss— 





” 





JupGeE Jacos was the judge of an eastern 
Pennsylvania county. He was great on strong 
charges to the jury, constituting himself the thir- 
teenth man on most of them. Once, during an 
absence, a judge from another county held court 
for him and was considerably surprised at the 
hesitation in the jury about leaving the box, fol- 
lowed by a very long stay out, but some time 
after court had adjourned, he was told that the 
jury wanted ‘him. By this time, the courtroom 
was cleared, and the judge received the jury 
there, when the foreman, an old “ Pennsylvania 
Dutchman,” astonished him by the question, 
“Vell, Shudge, how is we to decide dis case?” 
After the judge got his breath, he replied that of 
course he had nothing to do with that question, 





that the jury must determine that point for them- 
selves, when the foreman replied, “ Vy, Shudge, 
Shake, he alvays do dat!” 








NOTES. 


Masses said for a dead man’s soul are charity, 
and therefore no legacy duty need be paid on 
money left for that purpose, according to a recent 
decision of the Irish court of appeal. 


In a recently published invention for construct- 
ing prison doors and window gratings, there is 
suggested a protection from the safe-burglar. ‘The 
idea is to make the bars of ordinary steel pipes, 
all filled with a liquid under pressure and connect- 
ed by a main pipe with an alarm which would 
operate by reduction of pressure. Attempted 
sawing lets the liquid escape and rings the bell. 


THE police of San Francisco have recently been 
enforcing the law prohibiting work on Sunday, 
especially against Chinese laundrymen. One Sun- 
day, as a large load of these offenders was being 
carted to jail in the police ambulance, a resident 
of the Western Addition asked the reason, and 
was informed by a policeman. “Yep,” grunted 
a disgusted Chinese, who stood near, “‘ man workee 
Sunday, he go jail —’gainst law workee Sunday. 
Man no workee, he go jail— vag. Amelica heap 
hell of countly.” 

THE London papers have managed to preserve 
perfect seriousness in their treatment of the suit 
for libel and trespass recently brought by the 
owner of Nelson’s old ship, the “ Foudroyant”’, 
against the patent-medicine manufacturer who 
caused to be painted on the side of the vessel, 
in huge letters, the statement that “England ex- 
pects every man to do his duty and take ’s 
pills.’’ When the ship was driven ashore at Black- 
pool, a man whose trade it is to laud this particu- 
lar remedy considered that he had before him 
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the chance of a lifetime, so he went before day- 
light and performed his unholy work. The result 
was a suit for one thousand pounds. ‘The pill- 
maker held that his agent acted wholly without 
authority, but a verdict for fifty pounds was ren- 
dered against him, and the “artist’’ was fined 
forty shillings. And now the Britishers say that 
“an attempt to copy American advertising meth- 
ods” has been properly punished. 


— 2. -——_ 


CURRENT EVENTS. 


THE Prussian railway system has financially proved 
such a success, paying such a large amount into the 
German treasury, that the Swiss government pro- 
poses to adopt the same system, and buy all the 
railroads within its territory, paying for them the 
sum of one hundred and eighty-six millions of dol- 
lars. 


Tue New South Wales government states that it 
has found such difficulty in placing in England an 
order for two thousand tons of steel rails of high 
carbon quality that it has been compelled to order 
them in America, where the manufacturers readily 
undertook the contract at the price of twenty-five 
dollars a ton. 


A SouTH AFRICAN left his property to be equally 
divided between his two sons. Not being able to 
agree, they ask President Krueger to decide for them. 
«s You are the eldest?” he demanded of one. * Yes,” 
was the answer. ‘* Then you shall divide the prop- 
erty, and,” he continued, turning to the other, ‘+ you 
are the younger, so you shall have first choice.” 





AN effort has been made by the Venezuelan gov- 
ernment to protect its birds. The government has 
prohibited the use of firearms in hunting herons, 
and only the egret plume can be gathered. If this 
rule can be enforced the birds will be preserved, as a 
man must ‘ get up early ” if he expects to run a foot 
race with a flying heron. The hunter must also take 
out a license and report the exact quantity of feathers 
he takes. 

THE new Chicago public library, begun five years 
ago, was opened in October. It has cost nearly two 
millions, and while the structure is massive and 
plain, the interior decorations are costly and beauti- 
ful. The book capacity of the library is two million 
volumes, — it now contains a trifle over two hundred 


| 








and twenty thousand. 
thirty-five thousand dollars is authorized, a larger 
sum than is expended by any library except the 
British Museum. Appointments in the library will 
be made under civil service rules. 


DURING the last two years, Victoria, in southeast 
Australia, has successfully dealt with the labor ques- 
tion by the formation of labor colonies and village 
settlements for the unemployed. The colonists re- 
ceived government help in raising their first crops. 
This came in the shape of loans at a low rate of in- 
terest and secured by the crops. 
ments were made near swamp lands, the reclaiming 


The village settle- 


of which provided ample labor and support for all 
able to work. Thus, while aiding the settlers to 
support themselves, the government has _ realized 
large profits from the enhanced value of the lands. 
In this way twenty-five hundred families have been 
provided for and are now permanently settled on 
these once waste lands. 


LITERARY NOTES. 


THE Christmas number of HARPER’S MAGAZINE is 
a very attractive number, and the four pages in 
color are a new departure for HARPER'S. 
the articles we notice «* The Queen’s Jubilee,” by 
Richard Harding Davis ; ‘‘A Bird’s Egg,” by Ernest 
Ingersoll, with facsimiles in color of birds’ eggs ; 
‘¢ Puppets, Ancient and Modern,” by Francis J. Zeig- 
ler; ‘* Reindeer of the Jotunheim,” by Hamblen 
Sears; ‘*George William Curtis at Concord,” by 
George Willis Cooke; and «* The Wooing of Malka- 
toon,” anarrative poem by Lew Wallace. The stories 


Among 


in this number are: ‘+ Destiny at Drybone,” by Owen 
Wister; ‘* Marianson, a Mackinac story,” by Mary 
Hartwell Catherwood ; «* My Fifth in Mammy,” by 
W.L. Sheppard ; and «* Mr. Willie’s Wedding Veil,” 
by Mary Tracy Earle. : 


Mr. GARRETT P. Serviss, the widely known and 
popular astronomer, has a most instructive and inter- 
esting article in APPLETON’S POPULAR SCIENCE 
MONTHLY for December, in which he discusses the 
probability of there being planets similar to our own 
earth, containing inhabitants, among the so-called 
fixed stars. The apparatus and methods used in the 
production of animated photographs, in the cinemat- 
ograph, biograph, etc., are fully described and pictured 
by J. Miller Barr. This number also contains ‘* Our 


Liquor Laws as seen by the Committee of Fifty,” by 
F. A. Fernald, and an illustrated paper on ‘+ Pacific 
Coast Gulls,” by H. L. Graham. 


An annual expenditure of 
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THE Christmas number of McCLuRE’s MAGAZINE 
has a special Christmas cover, designed by Charles 
L. Hinton, and contains pictures by F. S. Church, 
Charles Dana Gibson, Ernest G. Peixotto, Corwin 
Knapp Linson, and other of the best-known artists, 
as well as reproductions of some famous paintings 
appropriate to the season. Rudyard Kipling, An- 
thony Hope, Charles A. Dana, Robert Barr, Ella 
Higginson, Bliss Perry, W. T. Stead, and the dis- 
tinguished Asian Explorer, Dr. Sven Hedin, are 
among the contributors to the number. 


sa -- 0 <- ee 


WHAT SHALL WE READ? 


This column is devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
form themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


A dainty little volume in which the reader is taken 
on atrip through a most delightful country is entitled 
Romance and Reality of the Puritan Coast. Starting 
at the historic old town of Medford, the route foliows 
the favorite «* North Shore” of the Massachusetts 
coast as far asCape Ann. This shore abounds in nat- 
ural beauties, which are graphically described by the 
author, and at the same time he has interwoven with 
the word pictures many historical facts and legends. 
The illustrations are beautiful, numbering nearly one 
hundred full-page plates and vignettes from pen and 
ink drawings by the author. The book is a delight 
to the eye and mind and eminently suited for a Christ- 
mas present. 

A capital book for children, in fact for older 
readers as well, is JZss Belladonua,? just issued by 
Messrs. Little, Brown & Co. The contents include 
eleven stories, brightly and amusingly written, and 
admirably illustrated. No better book for a Christ- 
mas gift to the little ones could be found. 

Mrs. Goodwin, whose romances of colonial times 
are so well known, in her new novel, /77/,3 gives us 
a story of the present day, the scenes of which are laid 
in New York and ata New England seashore resort. 
The work is one of exceeding interest and well sus- 
tains the established reputation of theauthor. There 
is a peculiar charm about Mrs. Goodwin's writings 


1 ROMANCE AND REALITY OF THE PuRITAN Coast with 
many little pictures, authentic or fanciful. By Edmund H. 
Garrett. Little, Brown & Co., Boston, 1897. Cloth $2.00. 
Full Crushed Morocco, $4.50. 


2 Miss BELLADONNA. A child of to-day. By Caroline 


Ticknor. Little, Brown & Co., Boston, 1897. Cloth, $1.50. 

3 FLINT: HIS FAULTS, HIS FRIENDSHIPS AND HIS For- 
TUNES. By Maud Wilder Goodwin. Little, Brown & Co., 
Boston, 1897. Cloth, $1.25. 





due to her fresh, unaffected and at the same time cul- 
tivated style. Werecommend the book to our readers 
as one which they will find decidedly worth the 
reading. 

No living man has had a wider or more intimate 
acquaintance with actors than M. Jules Claretie, the 
general manager of the Comédie Frangaise, and in his 
‘«¢ Brichanteau,” ' he portrays an actor enamored of 
his art, but who for various reasons has not achieved 
success — but he is a failure without melancholy or 
envy, an optimist failure. Brichanteau is delightful 
because he is always treading the boards, and because 
he believes, in good faith, that his life is a drama in 
which he plays the principal part. Jules Claretie has 
grasped all the shades of character of his hero and 
has rendered them with great delicacy. The book 
is charmingly written, and will afford the reader 
thorough enjoyment. 

A collection of short stories by Miss White, 
entitled 4A Browning Courtship, * furnishes a very 
pleasant means for whiling away an idle hour. The 
title story, was, we believe, the author’s first literary 
attempt, and to our mind is the best of all her 
writings. The other contents of the volume include 
several stories which have not before appeared in 
print. 

Boys and girls who read Mr. Harris’s «* The Story 
of Aaron ” will be delighted to learn that the author 
has prepared a further treat for them in a story 
entitled Aaron in the Wildwoods.* This story gives 
the further adventures of «* Aaron the Son of Ben 
Ali” while he was a fugitive in the wild woods, and 
Timobon the black stallion, Grunter the white pig, 
Gristle the gray pony, Rambler the track dog, etc., 
again display their friendliness to the poor hunted 
Arab. The book is beautifully illustrated, and it 
would be hard to find a more acceptable Christmas 
gift for children 


———______.22@ 





NEW LAW-BOOKS. 

A TREATISE ON THE LAw OF BAILMENTS, IN- 
CLUDING CARRIERS, INNKEEPERS, AND PLEDGE. 
By JAMES ScHOULER, LL.D. ‘THIRD EDpitIon. 
Little, Brown & Co. Boston, 1897. Law 
Sheep, $6.00. 

This new edition of what has long been consid- 
ered the standard authority upon the law of Bail- 

1 BRICHANTEAU, Actor. Translated from the French of Jules 
Claretie. Little, Brown & Co., Boston, 1897. Cloth, $1.50. 

2 A BROWNING CouRTSHIP, and other stories. By Eliza 
Orne White Houghton, Mifflin & Co., Boston and New York, 
1897. Cloth, $1.25. 

3 AARON IN THE WiLDWoops. By Joel Chandler Harris. 
Houghton, Mifflin & Co., Boston and New York, 1897. 
Cloth, $2.00. 
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ments brings the law upon the subject fully down to 
The whole volume has been revised by the 
author and much new matter added, including a 
chapter upon the law of Carriers under the Interstate 
Commerce Act. In its present form the work is 
an exhaustive exposition of the law, and no lawyer's 
library can be complete without it. We heartily be- 
speak for it the recognition to which its merits enti- 
tle it. 


date. 


A ‘TREATISE ON FRAUDULENT CONVEYANCES AND 
Crepirors’ Bitts. By FREpeRICK S. Warr of 
the New York Bar. Tuirp Epition, revised 
and enlarged. Baker, Voorhis & Co., New 
York, 1897. Law Sheep, $6.00 vez. 


Mr. Wait’s treatise is so well known to the legal 
profession, by whom it has long been regarded as 
the standard work upon the subject, that we need 
not enlarge upon its merits. This new edition will 
be welcomed, as much new and fresh matter has been 
embodied in the text, and the citation of authorities 
increased by several thousand cases. To those who 
are not familiar with the work, if there are any, we 
most exhaustive and valuable 


commend it as the 


treatise upon the subject. 


Law IN RELATION TO PRO- 
MOTERS AND THE PROMOTION OF CORPORA- 
TIONS. By ArTHUuR M. Acer. Little, Brown 
& Co. Law Sheep, $4.00. 


A ‘TREATISE ON THE 


Boston, 1897. 


In these days, when the + promoters ” of schemes of 
every imaginable kind are offering the most tempt- 
ing bait to the ever credulous pubtic, a work set- 
ting forth the reciprocal rights and obligations of 
the promoter and the corporation, and of the share- 
holder and the promoter, is of great practical impor- 
tance. Mr. Alger’s treatise is therefore very timely, 
and being the only one on the subject should be wel- 
comed by lawyer and layman as well. It has been 
prepared with evident care and seems to cover fuily 
all points likely to arise. 


GENERAL Dicesr — American and English, An- 
notated. Refers to all Reports, Official and 
Unofficial. Vol. Ill. New Series. 
Co-Operative Publishing Co., Rochester, N. Y. 

Law Sheep. 


Lawyer’s 


1897. 


This last volume of the General Digesi is espec- 
ially noteworthy for the great improvement made in 
the way of ‘‘ Annotation.” Two features may be 
particularly noted. /7rs¢: The authorities relied 
upon by the Court in the case digested, outside its 
own decisions, are added with the citation of the 








cases criticised, distinguished, limited or overruled, 
thus putting before the user the leading cases upon 
the point. Second: To the more important proposi- 
tions from current decisions is added reference to a 
line of decisions upon the point involved, showing 
the cases to similar effect or variant. The publishers 
promise to make these annotations still more prom- 
inent in subsequent volumes. So that the Digest 
will really be a complete encyclopedia of the law 
founded upon the current decisions. They should 
certainly be encouraged in their work by a lively ap- 
preciation on the part of the profession of the great 
merits of this Digest. 


MORTGAGE AND OTHER SECURITIES 
UPON PRopeRTy. By the late William Fisher of 
Lincoln’s Inn. FirrH Epirion. By ARTHUR 
UNDERHILL, M.A., LL.D. Butterworth & Co. 
London, Eng. Cloth, $15.75. 


THE LAW OF 


There can be no better evidence of the intrinsic 
value of a Jaw book than the fact that edition after 
edition is demanded notwithstanding the bringing 
out of numerous more modern treatises upon the 
same subject. Mr. Fisher's book on Mortgages has 
long been recognized both in England and America 
as a work of authority, and freely quoted by the courts 
in England. In the present edition Mr. Underhill 
has added several new chapters and has made a 
number of changes which serve to greatly enhance 
the value of the work. 


CELEBRATED TRIALS. By HENRY LAUREN CLIN- 
voN. Harper & Brothers, New York, 
Cloth, $2.50. 


1897. 


Mr. Clinton, for many years the leading criminal 
lawyer in New York City, gives in this volume 
sketches of many of the celebrated trials with which 
he was professionally connected between the years 
1857 and 1874. These trials include many of thril- 
ling interest. Among them will be found the trial of 
Mrs. Cunningham for the murder of Dr. Burdell in 
1857; the trial of Dr. E. M. Brown, in 1863, for the 
murder of Clementina Anderson; the trial of Isaac 
Van Wart Buckout for the murder of Alfred Rendall 
in 1869; the trial of William M. Tweed, in 1873, for 
official misconduct (which resulted in his conviction 
and imprisonment) ; the case of John Kelly, the dis- 
tinguished leader of Tammany Hall, against Mayor 
Havemeyer for libel (the Mayor died during the ar- 
gument of the case); and the trial of Richard 
Croker, the noted politician, for the murder of John 
McKenna in 1874. It is needless to say that the 
work is one which cannot fail to interest the reader, 
be he lawyer or layman. 








